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Bank Not Entitled Practice Law 


Under the laws Missouri, illegal for trust com- 
pany draft wills trust agreements which named 
executor trustee, give legal advice connection 
therewith, with without compensation for the service per- 
formed. necessary, establishing that such activities 
constitute practicing law, show that the company received 
valuable consideration for the services, then the appointment 
the trust company fiduciary constitutes such con- 
sideration. 

This was decided the Supreme Court Missouri 
the case State inf, Miller, Circuit Attorney, St. Louis 
Union Trust Co., Rep. (2d) 348. 

This litigation was the nature quo warranto pro- 
ceeding the State, proceeding which the State inquiries 
into the right person corporation hold particular 
office exercise certain powers. The gist the complaint 
was that the company had unlawfully engaged the practice 
law. The information showed that the company for long 
time had advertised for and solicited business drafting 
wills, contracts for life insurance trusts and living trust agree- 
ments. was stated the information that the company 
prepared such documents for valuable consideration contrary 
the statutes Missouri. was also stated that for 
valuable consideration, the company had followed the practice 
giving legal advice persons for whom prepared wills 
and trust agreements. The company answered that never 
legal papers gave legal advice for valuable con- 
sideration and that prepared legal papers except those 
which was named fiduciary capacity. 

With respect wills, answered that where person 
expressed the desire name the company executor, 
recommended that consult his own attorney and have him 
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prepare the will. the customer had attorney, the com- 
pany would recommend one not connected with the 
the customer refused consult the attorney recommended, 
the company would refuse draw the will. the 
attorney requested that the company draft and submit the 
will, would so. 

With respect life insurance trusts and living trusts, the 
company answered that would prepare the necessary papers 
upon being requested customer but that would 
charge receive valuable consideration. 

Section 667, Mo. S., provides that person shall 
engage the “practice law” “law unless 
has been duly licensed therefor. Section 666 defines the 
representative capacity the drawing papers, pleas 
documents, This section defines “law business” 
giving advice counsel drawing papers documents 
relating secular rights for valuable consideration. 

The court held that the prohibitions laid down the 
statutes were not limited cases where legal services are 
performed for monetary consideration consideration 
that may definitely measured money; and further held 
that the appointment the company fiduciary constituted 
valuable consideration for any legal services performed 
connection with the transaction. The company was ordered 
cease and desist from the practices complained of. The 
following excerpts are taken from the court’s opinion: 


Certainly respondent (the trust company) position 
say that these mere nominations not constitute valuable con- 
sideration when the evidence shows that after years experience 
still maintains expensive staff solicit them and render the 
“free” service deems necessary obtain them, and that, notwith- 
standing some revocations the makers, these mere nominations 
have resulted attaching business for the transaction which 
respondent’s annual compensation exceeded $250,000 for each the 
years 1926, 1927, 1928, 1929, and 

Counsel for respondent also say that any compensation received 
respondent for acting executor trustee and not for 
drawing the instrument giving advice connection therewith. 
Surely this modern day will not said that costs nothing 
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acquire business. must inferred from the evidence before 
that inconsiderable part the cost obtaining these nominations 
chargeable the staff maintained draw “collaborate” 
drawing these instruments and give advice connection therewith. 
Naturally this part the overhead expended obtaining the busi- 
ness must paid out the compensation received for transacting 
the business obtained. Hence not see how can truth- 
fully said that each and every nomination procured this thinly 
disguised method getting business not valuable consideration 

must remembered that are construing statute enacted 
under the police power and primarily intended protect the public 
from the rendition certain services, deemed require special fitness 
and training the part those performing the same, persons 
not lawfully held possess the requisite qualifications. While its 
penal provisions should strictly construed, the statute whole 
should interpreted, possible, effectuate the legislative 
intent. the words “valuable consideration” should given the 
narrow meaning sought respondent, then any act designated the 
statute constituting “law business” might performed with im- 
punity any person, though wholly unqualified unfit render 
the service, for the valuable consideration advancing business 
whatever its nature might be. Such interpretation would entirely 
thwart the plain intent and purpose this part the statute. For 
the reasons hereinabove stated, think that nomination trust 
company executor trustee constitutes valuable considera- 
tion within the meaning section 11692, 1929.... 

The evidence shows that one desiring create insurance trust 
living trust comes respondent because, for one reason 
another, believes that peculiary qualified advise concerning 
and execute such trusts. When the prospective patron indicates 
that will nominate respondent trustee, respondent apparently 
recognizing the impropriety acting both for itself and the settlor 
the trust such matters, tells him that should advise with his 
lawyer and have him draw instrument. has regular 
lawyer, respondent suggests one. If, actuated perhaps unusual 
confidence respondent sense thrift when learns that 
respondent will perform these services “free,” does not consult 
lawyer, then respondent draws the instrument for him, and gives 
him all counsel and advice requested connection therewith, all for 
the consideration being nominated trustee, which have just held 
valuable consideration. The evidence abundantly shows that 
frequently such counsel and advice relate secular laws, and the 
instrument drawn necessarily affects, and relates to, secular rights 
the settlor and his beneficiaries. 
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such circumstances, think answer say that the 
trust company does these things solely for itself and not for the 
settlor the trust, and that the latter knowingly accepts the 
ices his own risk. When such services are rendered without the 
intervention disinterested counsel, fair assume that, the 
settlor the trust not himself lawyer, knows substantially 
nothing “as any secular law” how the instrument tendered 
for his signature affects relates his “secular rights” those 
his beneficiaries, except what the employees the trust company 
tell him, and accepts these services renderd for him and 
fully protecting the interests wants conserve. Surely respondent 
does not mean say that does these things solely for itself and 
not for the settlor the trust, when has lulled him into sense 
security and acceptance the service finally doing the very thing 
said should done disinterested counsel and which the law says 
cannot do. will not heard say, that doing only the 
one thing when the whole transaction shows that also doing the 
other. 

Reasons grounded the public welfare call for strict enforcement 
these statutes against corporate fiduciaries. Naturally the settlor 
trust wants the most service that can had from the trustee 
the least expense his estate. Just naturally the trustee 
wants broad powers with little liability and much compensa- 
tion may consistent with getting and holding the trust business. 
Thus, the very inception trust agreement, there are certain 
interests the settlor and the trustee that are conflicting. The 
same situation arises when one nominated executor trustee 
undertakes draw will advise the will maker any secular 
law connection therewith. well stated the Yale Law 
Journal, vol. (1931-1932) pp. 82, 83, follows: 

“It obvious that the salaried employee the trust company 
cannot completely disinterested. times the best interests the 
testator are served outright disposition his estate, but then 
there are trustee’s fees. Circumstances might make desirable 
that there two trustees, but that event the company would have 
share the fees with another. often the client’s interest that 
the trust short duration, but those which endure over long 
period years are most profitable the fiduciary. The client’s 
interest might demand that the powers the trustee rather limited, 
but the company wants them broad possible. the inter- 
est the trust company that provision inserted making liable 
only for actual misfeasance gross negligence, while the client’s 
interest might demand that the trustee held high degree 


care. 
“The trust officer thus placed awkward position. His 
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salary directly indirectly dependent upon the amount trust 
which secures. conscientious employee will try 
further its interests whenever possible. rather unusual 
man who under such circumstances solely considers the interest 
the testator. And even such conscientious men, trained the trust 
company atmosphere and possibly having exaggerated ideas the 
advantages trusts and corporate fiduciaries, might easily convince 
themselves that the interests the client and the company were 
identical.” 

Also see People People’s Trust Co., 180 App. Div. 494, 167 
768, case divided allegiance much like the record 
before us, follows: relation between attorney and client 
confidential the extreme. The attorney under all the obligations 
attached fiduciary relation, and above all things owes undi- 
vided loyalty his client, unhampered obligations any other 
employer. duties are enforced the drastic remedy dis- 
barment proceeding, measure outside and addition other 
legal remedies. attorney may not divulge confidential communica- 
tions his clients the advice given thereon. obvious that 
the intervention corporation, the general employer at- 
torney, between him and his client, destructive this necessary and 
important relation. There can longer uninfluenced devotion 
the client’s interests. There exists along with, and necessarily in- 
fluencing, the devotion the client, the duty which the attorney owes 
his general employers. Divided obligations trust relations are 
obnoxious the law, and none more than that attorney 
and client. was remedy the growing tendency corporations 
enter the field practicing law, and perform legal services through 
lawyers their general employ, and owing loyalty primarily them 
and not the client, that this law was enacted.” 

Respondent evidently recognizes the force the above reasoning 
with respect wills, because the evidence shows that since July 
1930, has generally refused prepare, participate the 
preparation of, wills give any legal advice connection therewith 
unless called upon collaborate with disinterested counsel represent- 
ing the will maker. think the statutes require the same scrupulous 
attitude with reference trust agreements, and this connection 
not amiss observe that collaboration good faith does not 
mean the entire preparation wills and trust agreements the 
fiduciaries named therein and their submission for the mere perfunc- 
tory approval supposedly disinterested counsel. sug- 
gested that collusion with such counsel would necessary produce 
this result, the answer that attorneys entering into any such col- 
lusive arrangement might well held amenable laws regulating 
their own franchise right practice law and law business. 


q 

q 

q 
7 

q 

q 

7 

q 


918 THE BANKING LAW JOURNAL 


Doubtless, disinterested counsel for the will maker the settlor 
trust should know that the provisions the instrument pro- 
poses draw are such nature that the executor trustee nomi- 
nated will accept the trust. can think good reason why 
the fiduciary may not good faith consulted such counsel with 
reference thereto. Likewise the fiduciary, through its own attorneys 
and its own behalf, may examine and advise such instrument 
before accepting the trust. People People’s Trust Co., 180 App. 
Div. 494, 167 767, Such course clearly distin- 
guishable from the practice have just discussed, and competitive 
commercial conditions should not allowed obscure the 
tion. Its strict observance enhances the social value services that 
may properly rendered the vast field legitimately open cor- 
porate fiduciaries, and deprives them constitutional right 
benefit. said the Harvard Law Review, vol. 42, 248, note 
177 (1928-1929), relative liability the corporate trustee: “In 
this field the law find legal coercion and self-interest strikingly 
united with sense public right, the third the governing forces 
that make for justice its genuine significance. ‘Who can doubt that 
courts equity enforcing the great principle that trustee shall 
not profit his trust nor even place himself position where his 
private interest may collide with his fiduciary duty, have raised the 
level business honor, and kept awake conscience that might 
otherwise have Cardozo, The Growth the Law 
(1924) 96.” 

Relator lays particular stress upon evidence tending show that 
several instances respondent contracted with legal representatives 
estates deceased persons, wherein held appointment either 
executor, administrator, trustee, perform and did perform all 
services necessary the probate court for stated compensation. 
These acts appear without warrant authority law, but 
they are not among the charges specified relator’s information. 

appears from the whole record that this proceeding was ably, 
fairly, vigorously, and good faith conducted both sides for the 
purpose determining what respondent could lawfully and what 
could not lawfully the premises pleaded. The prayer 
relator’s information asks neither ouster nor fine herein. The char- 
acter judgment quo warranto case largely within the discre- 
tion the court. State rel. Barrett First National Bank, 297 
Mo. 397, 416, 249 619, 918; State inf. 
Hadley Delmar Jockey Club, 200 Mo. 34, 66, 69, 185, 
539. think that the evident purpose this proceeding 
will best served imposing nominal fine and costs upon re- 
spondent and other respects following the prayer the infor- 
mation. Therefore ordered and adjudged that respondent pay 
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fine and the costs herein, and that respondent henceforth cease 
and desist from the aforesaid illegal practices and conduct its business 
according law penalty the forfeiture its corporate 
charter and franchise. 


“Hiring” Bonds Bank 


The owner bonds, who “hires” them bank for 
compensation that the bank may make profit the bonds 
addition the regular interest paid them, will not 
permitted, upon the failure the bank, recover the bonds 
from the Superintendent Banks. Camerer California 
Savings and Commercial Bank San Diego, California 
District Court Appeal, Pac. Rep. (2d) 422. 

The plaintiff, Camerer, this case, was the owner 
bonds the par value $44,500, having market value 
kept these bonds safe deposit box which 
rented from the defendant bank. The president the 
bank, Irwin, who was close friend the plaintiff’s, had 
access the box. reason for this seems have been 
that the plaintiff, medical officer the United States Navy, 
was frequently away long trips. During such times, 
was arranged that Irwin should open the safe deposit box, 
clip and collect the coupons the bonds and perform certain 
other services for the plaintiff. 

The affairs the bank were not prospering and dif- 
ferent occasions, for the purpose meeting current expenses, 
the president removed the bonds from the box, sold them 
the bank, deposited the proceeds his account, and “gave 
the bank check pay the profit-and-loss account.” 
Later, when had the money, would repurchase the bonds 
and return them the safe deposit box. 

one occasion, the plaintiff made unexpected return. 
the time the bonds were the possession the bank, 
having previously been “sold” the bank the president. 
The president immediately got touch with him and stated 
that would like “rent” the use some the bonds. 
explained that the bank had ways making profit from 
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the bonds addition their regular interest. The plaintiff 


consented and the president gave the plaintiff receipt 
the following form: 


California Savings Commercial Bank 
San Diego 


San Diego, Cal., Nov. 21, 1929 


from Camerer 


Irwin 
follows: 


$9,500.—Bryant Building Inc. 614% 
3,000.—Midland Counties Land 
5,000.—Pickwick Corporation 


$22,500.—par value (Twenty Two Thousand 
Five Hundred 


security for the return said Bonds hereby deposit with 
Camerer 


Certificate No. for two hundred (200) shares the capital 
stock the California Savings Commercial Bank San Diego 


above Bonds. 


(one quarter one per cent.) Premium hire paid 
Irwin Camerer $56/25 (Fifty six 25/100 Dollars) 
for each three months less 


November 21, 1929 
Irwin. 


Later the president took over the remaining bonds, gave 
him receipt similar form. few months later the bank 
failed. The bonds were still its possession and came into 
the hands the Superintendent Banks. this action 
Camerer sought recover possession his bonds their 
market value. 

holding that, under the circumstances, the plaintiff 
not entitled recover, the court said: 


will shorten this opinion frankly state that the bank 
were not insolvent institution with its assets the possession 
the Superintendent Banks, but were going concern, would 
unhesitatingly affirm judgment against which would require the 
return Camerer his securities which had been taken from his 


art 
ac 


THE BANKING LAW JOURNAL 921 


possession the dishonest acts the president the bank. 
are not impressed with the argument that Irwin was acting his 
private and not his official capacity obtaining possession the 
securities and “selling” and pledging them the 

must inquire into the position the Superintendent Banks, 
representing does the innocent depositors and other creditors 
the and determine can successfully defend this action 
when the could have adequate defense. 

The Superintendent Banks taking over insolvent bank 
acts for the creditors the institution and its depositors. Hoff 
First, State Bank Watson, 174 Minn. 36, 218 238; 
Farmers’ Exchange Bank Toronto, 190, 225 307; 
First State Bank Herrick Conant, 117 Neb. 562, 221 
Ed. Kennedy Gibson, Wall. 498, Ed. 476. 

The Superintendent Banks, taking over the assets 
insolvent bank, and acting for the creditors and depositors, can 
assert defenses which are not available the bank. Wood Ken- 
nedy, 117 Cal. App. (2d) 366; Texas Pac. Ry. Co. 
Pottorff, 291 245, Ct. 416, Ed. 777; Hamor 
Taylor-Rice Engineering Co. (C.C.) 392; Bank Orland 
Harlan, 188 Cal. 206 First National Bank Reed, 198 
Cal. 252, 244 368. 

The findings (of the trial court) negative negligence the part 
the plaintiff his dealing with Irwin and the bank. After examin- 
ing long line California cases have concluded that lack 
negligence alone the part Camerer not necessarily all that 
required resolve the equities the case his favor and against 
the Superintendent Banks representing creditors and depositors. 
Moss Bowman, 116 Cal. App. 720, page 727, (2d) 377, 
380, said: ‘In Shirley All Night and Day Bank, 166 Cal. 
50, 1001, the court said: the true owner holds out 
another, allows him appear the owner having full 
power disposition over the property, and innocent third parties 
are thus led into dealing with such apparent owner, they will 
protected. Their rights such cases not depend upon the actual 
title authority the party with whom they deal directly, but are 
derived from the act the real owner, which precludes him from 
disputing, against them, the existence the title power, which 
through negligence, mistaken confidence, caused allowed 
appear vested the party making the conveyance.” See 
Schultz McLean, Cal. 329, 1053; Gardiner McDonogh, 
147 Cal. 964; Chucovich San Francisco Securities 
Corp., Cal. App. 700, 214 the case Powers 
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Pacific Diesel Engine Co., 206 Cal. 334, 274 512, 514, 
1398, was said: that where the true owner clothes another 
with the indicia ownership property, and therefore the apparent 
authority transfer title thereto, and innocent third parties are 
thereby led into dealing with such apparent owner, the true owner 
will estopped deny that the apparent authority the real 
authority. Code Civ. Proc. 1962, subd. such cases the 
equities are found favor the bona fide purchaser rather 
than favor the owner who has his own conduct clothed an- 
other with the power commit the See, also, Sidney 
Wilson, Cal. App. 282, 227 672; Otis Elevator Co. First 
National Bank, 163 Cal. 31, 124 704, 529; 
Maynard Firemen’s Fund Ins. Co., Cal. 48, Am. Dec. 672; 
Bedell Herring, Cal. 572, 129, Am. St. Rep., 307; 
Butters Brawley Star, Cal. App. 57, 191 987; Rapp 
Fred Hauger Motors Cal. App. 417, 1067; Holly- 
wood Holding, etc., Corp. Oswald, 119 Cal. App. 12, (2d) 
963; Smeade Rosen, 121 Cal. App. 79, (2d) 507. 

When measure the conduct Camerer and Irwin these 
rules, are forced the conclusion that through misplaced con- 
fidence Irwin, Camerer put into his hands the power commit the 
fraudulent acts which have detained. The securities were made 
payable bearer. Irwin had free and unlimited access them. 
After they were wrongfully removed from the safe-deposit box 
Irwin and “sold” and pledged, they again found their way back into 
the box and the possession Camerer. caused them 
delivered Irwin, “hired” the bank expressed it, accepted 
compensation for their hire and security for their return. was 
told that the bank expected make profit the transactions. 
accepting compensation for the hire the securities reason- 
able man must have supposed that something would done with 
them, other than letting them repose the vaults the bank, 
make profit over the interest they regularly earned. The facts 
this case bring well within the rule that person who through 
misplaced confidence another puts the power the other 
injure innocent third parties must bear the loss occasioned the 
wrongful act the party whom misplaced his confidence. 


Transfer Stock While Owner Indebted Bank 


Colorado there statute (C. 2965) the effect 
that sale bank stock shall valid against the bank 
long the holder any way indebted the bank. Under 
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this statute held that, where bank stockholder, time 
when indebted the bank promissory note, pledges 
his stock security for loan, the bank’s rights against the 
stock are paramount those the pledgee, even though the 
president the bank conducted the pledge transaction and 
neglected tell the pledgee about the bank’s note. 
Thornton, United States District Court, Fed. Supp. 613. 

States and some cases provided the bank’s charter 
that transfer stock stockholder shall not valid 
against the bank while the stockholder indebted the bank. 

Some banks have bylaw giving them rights similar 
those conferred upon banks the Colorado statute. Such 
bylaw, however, binding the transferee the stock 
only where appears that had knowledge the existence 
the bylaw the time the transfer. 

the decision above referred to, appeared that Thorn- 
ton was indebted State Bank Fowler, Colorado, 
$1,600 note. Subsequently Thornton borrowed $600 from 
Albert Six, secure which loan pledge his certificate for 


shares the bank. appeared that the president the 
bank prepared the assignment pledging the stock, but did not 
say anything Six about the note Thornton’s which the 
bank was holding the time. deciding that the bank held 
first lien the note, the court said: 


opinion the learned referee erred holding. The 
statute provides (section 2695): “No sale the stock any bank 
shall valid against the bank any creditor thereof long 
the holder indebted the bank, either principal surety, 
any past due obligations, nor such case shall any dividend 
interest paid such shares, but the same shall retained the 
bank and applied the discharge such liabilities.” 

This statute notice all the world, and must hold that Six 
had constructive notice thereof the time took the stock 
security for his loan. Therefore conclusively presumed know 
anything that the bank officials could should have disclosed. 

The cases cited the brief for the bank hold the statute was 
sufficient put him upon inquiry and constitutes good notice all 
those matters that such inquiry, diligently pursued, would have 
disclosed. means that Six was put upon inquiry, and became 
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his duty inquire there was any indebtedness due from Thornton 
the bank, for the payment which this statute gave the bank 
prior lien this stock that was about take security for 
his own loan Thornton. Having failed make this inquiry, 
must suffer the consequences. The mere silence the bank under 
the circumstances disclosed not enough create 
Whether one would have arisen had made inquiry 
informed the bank that Thornton was not indebted 
question not have now decide. 

Bankruptcy heard the equity side the court. The doc- 
trine estoppel equitable principle, but courts equity aid 
the diligent and not those who sleep upon their rights and fail 
exercise the care and caution customary the more important affairs 
business. 

Furthermore, must remembered that banks are the creatures 
the state and are affected with public interest. Provisions 
law, such the one question, are enacted for the protection 
their depositors and other creditors, and cannot set, aside the 
courts, except for the most cogent reasons, waived the officials 
the bank. 

follows that the bank has first and prior lien the stock 
question for such sum may ascertained was actually due 
from Thornton September 24, 1923. 

The order appealed from reversed, and the matter remanded 
for further proceedings. 


Liability Stockholder Where Purchase Induced 
Fraud 


general rule, the holder shares bank stock will 
not permitted escape the liability imposed statute, 
after the failure the bank, the ground that was 
induced purchase the shares fraudulent representation. 
After the bank closes, the question ceases one the 
rights the bank, its officers, and becomes one the 
rights the creditors the bank. 

recent decision the Supreme Court North Caro- 
lina, was held that one who induced purchase shares 
bank stock upon misrepresentation the soundness and 
stability the bank would permitted use that fact 
defense action brought for the purpose enforcing 
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the statutory double liability, provided had not been guilty 
negligence ascertaining the fraud and taking steps 
repudiate his obligation. Hood, Commissioner Banks, 
rel. Bank Pender, Paddison, 175 Rep. 105. 
The facts involved this case are set forth the opinion 
follows: 


The defendant, George Paddison, native North Caro- 
lina, but citizen Montana, and lives without the state. visits 
relatives and friends Burgaw, periodically. For many years 
prior 1928, and from that date until the Bank Pender closed, 
George Paddison had deposit with the Bank Pender, Burgaw, 
$1,534.25. December 29, 1928, Branch, president 
the Bank Pender, approached the defendant and stated that the 
bank owned fourteen shares its own stock, and asked the defendant 
purchase the same, stating, response questions the defend- 
ant, that the bank was making more than sufficient money pay 
per cent. dividend annually, that the bank was first-class con- 
dition and the book value the stock was more than two one, 
that the bank had bad paper, only few slow loans amounting 
few hundred dollars which were collectible, that all loans were 
adequately secured endorsed, that the value the securities had 
not depreciated below the amount the loans, that bank owned 
real estate other than the banking house, that the investments 
the bank were worth par better, and that the bank had suffered 
losses. representations were untrue, but believing them 
true and relying upon them, the defendant purchased the fourteen 
shares stock, and they were transferred him January 28, 
defendant contended that had way determine 
the truthfulness these statements other than the statements made 
him the president the bank, and relied and acted upon them. 
The Bank Pender closed January 1932. The defendant 
returned North Carolina August, 1932, and then discovered 
for the first time that the representations which had been made 
him were false and untrue the time they were made, and are now 
false and untrue. The defendant was served with summons this 
action during his visit, and filed the answer set out the record 
this case. 


deciding favor the stockholder, the court said: 


The question involved: May the defendant, alleged owner 
capital stock defunct state bank, action the commis- 
sioner banks recover the defendant the amount his statu- 
tory liability such stockholder, avail himself the defense that 
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was induced purchase said stock the false and fraudulent rep- 
resentations the condition the bank its president? think, 
under the facts and circumstances this case, that there were suf- 
ficient competent facts alleged defendant the record 
submitted the jury the question involved. 

The defendant, defense, alleged and set actionable fraud 
the part the president the bank, the purchase the stock. 
Whatever may the English decision and some the American 
decisions, this court has held that actionable fraud, shown, 
good defense. Chamberlain Trogden, 148 139, 140, 141, 
628, Ann. Cas. 177, speaking the subject, citing 
numerous authorities, the following: some conflict 
authority the right subscriber rescind his subscription 
maintain defense his obligation therefor the ground 
fraud after the corporation has become insolvent and its affairs have 
passed into the possession and control receiver the bankruptcy 
court other method general adjustment primarily for the benefit 
creditors. The English cases, and some courts this country, 
have held that, under the conditions indicated, longer open 
the subscriber maintain such defense. These English decisions, 
however, are said based some extent the construction 
given certain legislation the subject, and the weight author- 
ity this country seems establish that, under exceptional circum- 
stances, the subscriber may avail himself the position suggested 
even after insolvency. All the authorities, however, are the 
effect that, order so, the subscriber must act with prompt- 
ness and due diligence, both ascertaining the fraud 
steps repudiate his obligation.” 


National Bankers Examining Board 


During the closing days the last session Congress, 
bill (H. 9925), the purpose which regulate 
professional licenses the management national banks, was 
introduced Representative Henney, Wisconsin. 
The bill will apply national banks and Federal Reserve 
banks only and not State banks, whether members the 
Federal Reserve System not. 

The bill was not acted upon during the session but will 
introduced again the approaching session. becomes 
law, will illegal, after one year from the approval 
the Act, for anyone act bank officer director unless 
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has been duly licensed the National Bankers Examin- 
ing Board, body which created the Act. violation 
subject fine imprisonment. 

The term “officer” broad enough include officers, 
assistant officers, directors, managers, executive heads, etc. 
apparently includes everyone employed bank who has 
any executive authority all and not merely engaged 
routine clerical work. 

The examining board will consist five members ap- 
pointed the President, each whom shall hold office for 
period ten years and receive salary $7,500. 
retary the board provided for salary $5,000. 

The Board will proceed arrange for examinations 
held least twice each calendar year intervals not 
less than six months. Any person desiring engage the 
banking business, being more than twenty-one years age 
and having completed least two years advanced classical 
education any accredited college university, the 
equivalent thereof, may apply the Board for banker’s 
license. succeeds passing the examination prepared 
for him the Board, the license will duly issued. 
fails pass, may try again the next subsequent exam- 
ination. The fees charged for the privilege taking 
the examination will fixed the Board. 

provided that any bank may temporarily employ 
unlicensed person director officer not exceed 
period one year. further extension one year may 
made the discretion the Board, but all times 
majority any bank’s board directors must licensed 
bankers. The Board will establish Grievance Committee 
each the twelve Federal Reserve districts. members 
these committees will not receive any compensation beyond 
their actual expenses. will the duty each committee 
assist the Board administering the provisions the law. 
The members the Board will not required apply for 
licenses but will automatically become licensed bankers upon 
being appointed membership the Board. 

The provision with respect the examination which 
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prospective licensed bankers will required take, reads 
follows: 


Sec. (a) least twice each calendar year intervals not 
less than six months, the Board shall cause each applicant 
examined concerning his knowledge banking principles and methods 
and other business, economic, legal principles involved the 
operation, management, supervision, administration any na- 
tional bank division department thereof, including the history 
banking and national banking laws, and each applicant attain- 
ing passing grade such examinations, determined the 
Board, the Board shall issue license practice banking defined 
this Act subject, nevertheless, the provisions this Act: 
Provided, however, That for one year from the effective date this 
Act such examinations may conducted less than six-month 
intervals. 

(b) Such examinations, including those conducted during the 
first year this Act, shall conducted simultaneously each 
Federal Reserve district and shall equality. least thirty 
days’ notice the time and place holding such examinations shall 
given each applicant whose application has been approved. 

(c) The Board shall cause published each Federal Re- 
serve district, least three newspapers general circulation, the 
names all persons receiving passing grade such examinations 
for that district, once each week for three successive weeks, where- 
upon objections filed with the Board against the licensing 
any person whose name published such person shall licensed 
accordance with this Act, and such objection shall enter- 
tained which not writing, and filed within fifteen days from the 
date upon which the foregoing list last published, and case 
shall license refused successful candidate therefor without 
the latter having full opportunity heard his own behalf. 

(d) Applicants failing pass any such examination may apply 
for and admitted the next subsequent examination thereafter 
upon payment additional fee provided the Board and 
least thirty days’ notice shall given those applying for reexam- 
ination the time and place holding such subsequent examination. 


BANKING DECISIONS 


this department are published each month all the important decisions 
the Federal and State Courts, involving questions pertaining 
the law banking and negotiable instruments 


BANK NOT PERMITTED RECOVER 
INSURANCE COMPANY DRAFT 


Agricultural National Bank Pittsfield Great American Indemnity 
Co., Supreme Judicial Court Massachusetts, 192 Rep. 


instrument issued the defendant indemnity company, 
payment policy claim, bore the company’s name the top. 
was payable through designated bank and was signed agent 
the defendant company his individual name. The plaintiff 
bank cashed the draft. presentment the bank named, pay- 
ment was refused pursuant the defendant’s order. was held 
that the instrument was draft and not check, that the defendant 
was the drawee the draft, and that could not held liable for 
the reason that had not accepted the draft. The instrument 
question seems have been the following form: 


Great American Indemnity Company 
Home Office One Liberty Street New York City 
Issued Springfield, Mass. January 20, 1932 
Pay the order Patrick Samale fifty dollars. State- 
ment account final payment claim for injuries sus- 
tained January 1932, weeks total disability, January 
January 15, 1932, ine. File number 37-A-35. Assured 
Patrick Samale injured Accident and Health. 
Payable through Chatham Phenix National Bank 
Trust Company, 149 Broadway, New York, 
Ralph Jandreau. 


The plaintiff bank cashed the instrument good faith and 
would seem that should accorded the rights holder due 
course. true, course, that the drawee draft cannot 
held liable the holder unless accepts the draft. appeared, 
however, that the person signing the instrument was the agent 
the defendant insurance company and, far appears, signed 
the instrument with authority and issued the course the de- 
fendant’s business. are cases which hold that where the 
drawer and the drawee draft are the same person, acceptance 
necessary. 


Action contract the Agricultural National Bank Pittsfield 
against the Great American Indemnity Company. From order 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §3. 
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the appellate division for the Western district, dismissing report 
the trial judge, who found for defendant, plaintiff appeals. Affirmed, 
Noxon Eisner, Pittsfield, for appellant. 
Hinckley, for appellee. 


DONAHUE, J.—The plaintiff brought suit district court 
instrument which asserts its declaration and contends argu- 
ment check. was made that the plaintiff had exer- 
cised its option treat the instrument note (G. [Ter. Ed.] 
107 153). The defendant contends that the instrument not check 
but draft and that the absence acceptance the defendant 
has not become liable the plaintiff the instrument. The trial 
judge ruled that the instrument was draft and found for the de- 
fendant. The appellate division ordered the report dismissed and the 
plaintiff has appealed from that decision. 

The instrument question bore its top print the defendant’s 
name, the words “Home Office One Liberty Street New York City” 
and “Issued at” followed typewriting the words ‘‘Springfield, 
Mass.’’ and the date ‘‘Jan., 20, Then follow the words: “Pay 
the Order Patrick Samale Fifty Dollars. Statement account 
final payment claim for injuries sustained Jan., 1932, weeks 
total disability, Jan., 2nd Jan., 15th, 1932, ine. File No. 37-A-35 
Assured Patrick Samale Injured Accident and Health.’’ the bot- 
tom the instrument the right the signature Ralph 
and the left appear the words: “Payable through 
National Bank and Trust Co. 149 Broadway, New York, Y.” The 
signature was handwriting. The words italics were print and 
the remaining quoted words typewriting. The payee indorsed 
under the printed words: ‘‘Indorsement this draft constitutes 
release full for account stated Jandreau who signed his 
name the instrument was agent the defendant and delivered 
the payee settlement claim against the defendant. The 
payee brought the plaintiff bank where was not taken for the 
purpose collection. was paid the sum $50 The plain- 
tiff forwarded the instrument its New York correspondent and 
through the New York Clearing House was presented the bank 
named the instrument where payment was refused. The refusal was 
direction the defendant ‘‘for legitimate reason’’ not known 
the time the instrument was issued. 

The name the defendant appears conspicuously printed the 
instrument the position where the case check generally the 
bill exchange drawn (G. [Ter. Ed.] 107, 208). 
Giving effect the order and arrangement words and the usual 
sense the words employed, the direction pay reasonable 
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construed addressed the defendant and not the bank. The 
amount stated ‘‘payable the bank but those words are not 
inconsistent with the construction that the instrument drawn the 
defendant and after its acceptance waiver acceptance payment 
would made the designated bank. ‘The instrument self-styled 
the printed words preceding the payee’s indorsement 
through which the plaintiff derived its title. One taking such in- 
strument would from its content informed that the order pay 
was given connection with the settlement claim for disability 
against the defendant but the form instrument adopted consum- 
mate the settlement, containing promise order the name 
the defendant, indicated that there would liability the de- 
fendant suit upon the instrument unless the order should ac- 
the defendant. The trial judge rightly ruled that the in- 
strument was draft. 

The plaintiff cannot recover against the defendant the instrument 
for the reason that its signature nowhere appears thereon. The liability 
such party has been denied many cases this commonwealth 
before the passage the Negotiable Instruments Act. For instances, 
see Bank British North America Hooper, Gray, 567, Am. 
Dec. 390; Bass O’Brien, Gray, 477; Brown Parker, Allen, 
337; Bartlett Tucker, 104 Mass. 336, Am. Rep. 240. The law now 
governing the matter expressed definitely (Ter. Ed.) 
107, 40, the words ‘‘No person liable the instrument whose 
signature does not appear thereon, except herein otherwise expressly 
provided. But one who signs trade assumed name will liable 
the same extent had signed his own The de- 
fendant’s signature not appearing the paper, under the general 
rule stated the statute liability the defendant the plaintiff 
the instrument was created. Nor the facts appearing does the 
defendant come within either the only two exceptions recognized 
the statute. The record does not warrant the conclusion that the 
signature which the instrument bore its face, ‘‘Ralph 
was the signature the defendant ‘‘trade’’ name. 
The only signature upon the instrument when was issued was the 
name the actual signer. The defendant’s real name appeared 
above the statement the order pay addressed Jandreau. 
reason this section the statute not merely the appearance 
instrument party’s name but the appearance his name 
signature which makes him liable. There nothing indicate 
that the defendant conducted its business generally the name 
Jandreau. reasonable construction the instrument indicates that 
the present instance the defendant’s business the signature 
Jandreau was not that the defendant ‘‘trade name 
whereby the defendant intended undertake, gave any holder the 
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right assume that the defendant undertook, the obligations which 
the drawer draft assumes when signs it. the contrary, since 
the defendant its own name appears drawee, its liability the 
instrument would arise only upon its signing acceptance. 

The plaintiff contends effect that the two following sections 
the statute provide exceptions qualifications the rule liability 
stated section that person shall liable instrument 
unless his signature appears thereon. terms the rule applies ‘‘ex- 
cept herein otherwise expressly and that section itself 
expresses the only exceptions recognized, namely, where the signature 
more the terms and the manifest purposes the sections relied 
not permit the construction that they were intended qualify that 
clearly stated rule. Section providing that ‘‘The signature any 
party may made duly authorized agent,’’ has application 
where the instrument bears signature the party sought 
charged either his own trade assumed name. Section 
provides ‘‘Where the instrument contains, person adds his 
signature, words indicating that signs for behalf principal, 
was duly authorized. This section throughout deals only with 
the question the circumstances under which agent who signs 
note becomes personally liable thereon. does not purport deal 
with the liability principal. does not qualify the freedom from 
liability one whose signature does not appear upon negotiable 
instrument expressed section 40. The plaintiff places great re- 
liance the case Austin, Nichols Co. Gross, Conn. 782, 120 
596, where the suit was against individual who signed check 
his own name and defended the ground that was duly author- 
ized sign behalf corporation which was treasurer. 
His personal liability the terms section the statute identical 
with our section turned the question whether was duly author- 
ized. was held error exclude parol evidence his authority. 
Printed words the check bore the name the corporation. The 
alleged principal was not party and its liability the plaintiff was 
not issue. The section the Connecticut statute corresponding 
our section was not involved discussed. 

the present case from the facts that Jandreau was claim agent 
the defendant and had authority draw upon his principal, does 
not follow that, when proceeded and signed his own name 
the draft drawer, his signature was the signature the defendant 
and that the defendant liable the draft within the requirements 
the statute that person shall liable action negotiable 
instrument whose signature does not appear thereon. 

Order dismissing report affirmed. 


THE BANKING LAW JOURNAL 933 


SAVINGS BANK NOT LIABLE PAYING 
FORGED SIGNATURE 


Bellantese Bronx Savings Bank, City Court New York, 283 
Supp. 885 


savings bank not liable paying out money forged 
withdrawal order person possession the passbook where 
the bank acts with reasonable care and there discrepancy 
between the original signature file the bank and the forged 
signature which would put ordinarily competent clerk upon 
notice. 


Action Alessandro Bellantese, president Societa Napoli 
Mutuo Soccorso, unincorporated association consisting more than 
seven persons, against the Bronx Savings Bank. 

Judgment for defendant. 

Rosario Ingargiola, for plaintiff. 

William Dwyer, for defendant. 


DONNELLY, this action, plaintiff seeks recover from the 
defendant savings bank the sum $1,867.09, moneys deposited with 


plaintiff, and which, claimed, the bank negligently paid upon 
forged withdrawal orders. 

May 1931, plaintiff society opened account with the de- 
fendant the initial deposit therein $1,800. resolution 
the society that date, this money was withdrawn pursuant 
orders signed Narciso Maiolo, president, Antonio Castagnozzi, treas- 
urer, and Guiseppe Abatecola, secretary. resolution the society 
dated February 23, 1932, the three names were changed one respect, 
namely, that one Umberto Poli was substituted treasurer the place 
and stead Antonio Castagnozzi. subsequent resolution dated 
April 20, 1932, the three names were again changed one respect, 
namely, Angelo Moretto Moretti was substituted secretary the 
place and stead Guiseppe Abatecola. This resolution April 20, 
1932, forgery. name ‘‘Angelo Moretto’’ ‘‘Moretti’’ 
fictitious. person either name ever belonged now 
member plaintiff society. Brown People, Hun, 562, 563; People 
Jones, 106 523, 93; People Browne, 118 App. Div. 
793, 799, 103 The forgery was committed Poli, ‘‘to 
make easier,’’ stated counsel his brief, ‘‘his (Poli’s) 
forgeries and peculations the society’s money.’’ There ample 
justification for that statement. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1277. 
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The first withdrawal order presented the defendant dated 
February 23, 1932. calls for the payment $350. comparison 
the forged signature thereon Guiseppe Abatecola with the genuine 
signature Abatecola the May 1931, does not show 
any dissimilarities excite suspicion. Following the resolution April 
20, 1932, which the name Angelo ‘‘Moretti’’ appears, 
there were presented the bank eleven withdrawal orders, beginning 
April 22, 1932, and continuing and including April 18, 
the signature card the defendant bank, there the final letter 
the name ‘‘Moretto’’ ‘‘Moretti’’ flourish which gives that 
similar flourish the same letter, giving likewise the appearance 
‘‘o.’’ all these eleven withdrawal orders, with the excep- 
tion the one dated April 22, 1932, the name written 
the withdrawal order dated April 22, 1932, written 

Noah Bank for Savings City New York, 171 App. Div. 
191, 193, 157 324, 325, was held: ‘‘The rule the liability 
savings banks for payments made upon forged drafts well settled. 
quite different from that which applies ordinary banks de- 
posit which act their peril and are absolutely liable for payments 
made upon forged checks, matter how skillful the forgery may be. 
the case savings banks, however, the rule that the bank will 
not liable for having paid upon forged draft unless negligence 
can imputed it, that say, unless the discrepancy between the 
signatures marked and plain that ordinarily competent clerk, 
exercising reasonable care, should detect the forgery. Campbell 
Schenectady Savings Bank, 114 App. Div. 337 [99 927]; 
Kelley Buffalo Savings Bank, 180 171 [72 995, 
317, 105 Am. St. Rep. Appleby Erie County Savings Bank, 

the instant case, the defendant had two head tellers and other 
tellers who worked under them. When the passbook and withdrawal 
slip were presented the window either head teller, examined 
the signature the withdrawal slip and compared with the signa- 
ture the identification card and the resolution the bank’s pos- 
session. The same procedure was followed the case each with- 
drawal slip presented the window each the other tellers, after 
which the slips were passed each the head tellers, who made 
the same examination and comparison. the each withdrawal 
the passbook was presented with the withdrawal slip. 

may conceded that there difference between the names 
and Whether not there such marked 
discrepancy the manner which the names were written upon the 
resolution and the identification card and the withdrawal slips resolves 
itself into question fact properly left jury decide. Fricke 
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would not evidence negligence the difference was not marked 
and apparent, would require examination detect it, 
and especially the discrepancy was one which competent persons 
might honestly differ opinion. Appleby Erie County Savings 
Bank, 12, page 18. 

the instant case, the trial was before without jury. 
comparison the signature the resolu- 
tion with the signature the identification card shows marked 
dissimilarity. same true the signatures the identifica- 
tion and the withdrawal slip dated April 22, all 
the other eleven withdrawal slips the name written ‘‘Moretti,’’ but 
the final letter the name appears the identification card 
written though the writer intended make ‘‘i’’ but, making 
flourish, the letter has the appearance ‘‘o.’’ bar, the tellers 
were dealing with class depositors who have never adopted 
standard signature, and whose signatures may different occasions 
differ considerably. these circumstances, easy understand 
why the defendant’s tellers, without any imputation negligence, 
could detect significant discrepancy the signatures. 

Plaintiff society was organized for the purpose giving aid its 
members, paid out its funds. Poli became its treasurer Jan- 
uary, 1932. had charge the society’s benefit moneys paid 
the society’s members and their disbursement. Death benefits were 
paid out the society’s collections from its members. these 
lections were not sufficient for the payment benefits, the money 
was drawn out the society’s account the defendant bank. 
the time the society’s organization 1922, had membership 
between one hundred and fifty and two hundred; now has 
membership fifty. Poli was the only one who drew money out 
the society’s account the defendant bank. 

Narciso Maiolo has been member the society for twelve 
thirteen years. was its president 1931 and 1932. During his 
president, the society’s financial secretary made re- 
ports each month purporting show how much there was 
its account with the defendant. After February 23, 1932, when Poli 
became treasurer, the practice making such reports appears have 
been discontinued, and general audit, called, was made only once 
ayear. these ‘‘general audits,’’ information was given the society 
purporting show how much was its account with the defendant 
bank. the end 1932, there had been withdrawn Poli from 
the account approximately $1,400. the question asked Maiolo, 
when the financial report was made the society, were you 
ever told how much money was the bank account you had the 
various banks for the answered, ‘‘We were always told 
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there $1,800, plus the end 1932, the audit was 
made the financial secretary, Abatecola. When made this audit, 
neither nor any other officer the society went the defendant 
bank see how much the society’s money was there. Abatecola 
got the information how much money was the bank from Poli. 
Maiolo never made any check-up ascertain how much was the 
bank, nor did endeavor have Abatecola so. And Maiolo testi- 
fied when change was made the name the officer who was 
withdraw money from the bank was not necessary, order 
authorize the change, have vote the society. 

The last withdrawal order dated April 18, 1933. Somewhat less 
than two months thereafter, the result talk between Poli and 
the society’s president, Bellantese, Poli was arrested and indicted for 
the larceny the society’s funds. pleaded guilty the indict- 
ment. That his thefts grew out his forgeries quite evident. 

Enough has been shown, seems me, establish degree 
negligence upon the part the society’s officers that almost culpable. 
Dealing they were with the funds their members, they should 
have been diligent seeing that those funds were honestly dis- 
bursed. There abundant evidence that the collections were fre- 
quently insufficient pay the benefits and that was left Poli 
make the difference personally, after which was allowed re- 
imburse himself withdrawals from the society’s account the bank. 
The method dealing with the monthly financial reports and with 
the so-called general audits seems have been too loose and com- 
plaisant consistent with ordinary prudence. These audits, which 
was the name given them Abatecola, were simply papers handed 
him Poli without any attempt upon the part Abatecola any 
the other officers the society check them. examination 
the society’s passbook would have immediately disclosed the exact 
amount had the bank. such examination appears have been 
made. The society’s officers were apparently content take Poli’s 
word for that all times there was $1,800 the account. 
impossible understand how the officers could have believed this. The 
account with the defendant was opened with deposit $1,800. Oc- 
was necessary draw upon make the difference 
between collections from the members and the total required pay 
benefits. 

Campbell Schenectady Savings Bank, 114 App. Div. 337, 340, 
927, 929, the court said: ‘‘In this case evident that 
the loss the money comes from the fact that she was 
negligent the care the passbook consenting that delivered 
the Haights, allowing remain with them after her knowledge 
the fact, from the carelessness the attorney delivering 
the Haights without her authority. Her loss, therefore, comes upon 


THE BANKING LAW JOURNAL 937 


her primarily from her carelessness, and should not visited upon 
the other depositors the bank unless the officials the bank are 
guilty negligence. This may fairly well said the rule: ‘If 
the time fact circumstance was brought the knowledge the 
defendant’s officers, which was calculated and ought have excited 
the suspicion and inquiry ordinarily careful person, was clearly 
their duty institute such inquiry, and their failure pre- 
sented question for the consideration the jury.’ Gearns Bowery 

bar, there were facts connected with any 
the payments made defendant which were character put the 
defendant upon inquiry the bona fides such payments. 

Judgment for defendant. 


ENFORCING PAYMENT PAST DUE 
MUNICIPAL BONDS 


State rel. Dakin City St. Petersburg, Supreme Court 
Florida, 156 So. Rep. 


receiver closed bank, holding past due municipal bonds, 
entitled writ mandamus directing the city make its 
budget for the current fiscal year and provide therein for the 
payment the bonds. 


Original proceedings the State, the relation Dakin, 
receiver the First National Bank St. Petersburg and receiver 
the Central National Bank Trust Company St. Petersburg, 
against the City St. Petersburg and others for mandamus. 

Peremptory writ mandamus ordered. 

Dickenson, Tampa, and Sauls, St. Petersburg, for 
relator. 

Way and Carroll Runyon, both St. Petersburg, for re- 
spondents. 


of-respondents made alternative writ mandamus. 

The court being advised its opinion the premises, ordered, 
adjudged, and decreed that the return the alternative writ sets 
defense and shows good cause why the peremptory writ manda- 
mus should not issue this case. The demurrer sustained. 

The writ sought receiver First National Bank St. 
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Petersburg and Central National Bank Trust Company St. 
Petersburg compel the city St. Petersburg, through its proper 
officers, proceed make the budget the city St. Peters- 
burg for the fiscal year 1934-35, and appropriate such budget 
without subordination operating other expense sum sufficient 
for the payment all past-due bonds held relator and all the in- 
terest upon the principal and all the several bonds due the said 
city St. Petersburg and now outstanding held the relator set 
forth the alternative writ mandamus, including such interest 
will prior October 1935, and commanding such officers 
further fix the millage and levy special tax for said fiscal year 
1934-35 all taxable property within the said city St. Petersburg 
which upon all taxable property within the said city St. 
Petersburg will produce sum sufficient pay the sum described 
the alternative writ and appropriated for principal and interest 
upon the bonds the said city St. Petersburg held the relator, 
including interest that will accrue and fall due thereon prior Oc- 
tober 1935, and and perform other things particularly set forth 
the alternative writ necessary done and performed make 
complete levy and assessment sufficient taxes the taxable property 
the city St. Petersburg produce the funds with which pay the 
obligations referred to. 

The relator, above stated, acting his representative capacity 
receiver for defunct banks, and the duty such receiver 
convert the assets such banks into liquid form and close the receiver- 
ship early date possible, consistent with the interest 
the depositors such institution; and the duty the courts 
speed far practicable the winding receiverships these 
institutions, well all others like character, for which reason 
the court deems proper issue its peremptory writ mandamus 
the manner and form prayed. 

thereupon considered and adjudged the court that the 
relator, the state Florida rel. Dakin, receiver First 
National Bank St. Petersburg and receiver the Central Na- 
tional Bank Trust Company St. Petersburg, Fla., have and 
recover and from the city St. Petersburg, municipal corpora- 
tion organized and existing under the laws the state Florida, 
Henry Adams, Jr., Blane, John Smith, Ora Fraze, Sr., 
Weaver, Frederick Webster, and Alvin Wood, constitut- 
ing the city council the city St. Petersburg, Carleton Sharpe, 
city manager said city, and John Donehoo, tax assessor 
said city St. Petersburg, defendants, judgment his said de- 
murrer, and that the relator awarded herein peremptory writ 
mandamus issued pursuant this final judgment. 

ordered. 
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PAYMENT DRAFTS UNAUTHORIZED 
PERSON 


East Hampton Bank Trust Co. Collins, Supreme Judicial Court 
Massachusetts, 191 Rep. 379 


person, who sold goods the defendant, drew drafts the 
defendant payable the order the plaintiff bank and (presum- 
ably) discounted them with the bank. Before maturity the defend- 
ant paid the drafts the drawer, the drafts still being the pos- 
session the bank. action the bank, was held that the 
defendant was liable the drafts the absence proof that the 
bank had authorized the drawer collect the drafts its agent. 


Action contract the East Hampton Bank Trust Company 
against John Collins. From order the Appellate Division 
upon report from District Court, finding for defendant, directing that 
such finding vacated and that judgment entered for plaintiff, 
defendant appeals. 

Affirmed. 

Mower and Coles, both Boston, for appellant. 

Bond, Boston, for appellee. 


LUMMUS, plaintiff brings this action contract upon 
four bills exchange drawn its order Fred Cressey and 
cepted the defendant. Three the four were made payable the 
Woburn National Bank. The bills were drawn for part the pur- 
chase price hay bought the defendant from Cressey. The de- 
fense was, that before the maturity these bills the defendant paid 
the amount them Cressey, who failed turn the money over 
the plaintiff. The trial judge sustained this defence, and found for 
the defendant. 

The plaintiff having failed mail the defendant’s attorney, 
required Rule the District Courts (1932), copy the draft 
report provided for that rule, which report the district courts 
the means which the trial judge can compelled present 
the case for review the Appellate Division (G. [Ter. Ed.] 231, 
Cutter Arlington Construction Co., 268 Mass. 88, 91, 167 
266), the trial judge his power, under that part 
(Ter. Ed.) 231, which was inserted St. 325, and 
Appellate Division. Chertok Dix, Mass. 226, 228, 110 272; 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1129. 
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Everett-Morgan Co. Boyajian Pharmacy, 244 Mass. 460, 463, 139 
170. Such voluntary report resembles the voluntary report, 
under (Ter. Ed.) 231, 111, from the Superior Court and other 
courts this court. See Krock Consolidated Mines Power 
Ltd. (Mass.) 189 822; Clark Barringer, 273 Mass. 107, 
239. The Appellate Division held that there was error law 
the refusal requested ruling that there was sufficient evi- 
dence payment, and ordered judgment for the plaintiff. The 
fendant appealed this court. 

The only question is, whether there was evidence that Cressey was 
the agent the plaintiff receive payment these bills exchange, 
before maturity and without surrender, production posession the 
bills. Both the defendant and Cressey were liable the plaintiff 
these and earlier bills exchange, and that fact important con- 
sidering what inferences are drawn from what Cressey was per- 
mitted do. There was evidence express authority Cressey 
anything with respect these particular bills exchange 
which this action brought. number instances, when earlier 
bills exchange became due, the plaintiff had notified the defendant 
substance ‘‘take the matter up’’ with Cressey. This falls short 
authorizing Cressey receive payment, rather than discuss pay- 
ment and provide means payment money which both the defend- 
ant and Cressey owed the plaintiff. Besides, special authority 
receive payment particular bills exchange, referred the 
notices, would not constitute holding out Cressey agent 
receive payment bills exchange generally. Shaw Hall, 134 
Mass. 103, 104, 105; Burnham Wilson, 207 Mass. 378, 380, 
704; Wheeler Guild, Pick 545, Am. Dee. 231; Bacon 
Pomeroy, 118 Mich. 145, 324; Budd Broen, Minn. 316, 
979. There was such sustained course dealing, without 
special authority particular cases, has been held sufficient evi- 
dence authority receive payment. Doyle Corey, 170 Mass. 337, 
651; Springfield National Bank Jeffers, 266 Mass. 248, 
165 474; Dobbs Zink, 290 Pa. 243, 188 758; American Law 
Institute, Restatement, Agency, 43. 

The evidence that ‘‘On many occasions Cressey had obtained par- 
tial payments from the defendant together with so-called ‘renewal 
drafts’ for the unpaid balances and forwarded them the [plaintiff] 
bank’’ payment earlier bills exchange, and that the bills 
exchange which this action brought are renewal drafts obtained 
this way, not evidence general authority receive payment 
bills exchange. does not indicate that doing Cressey was 
acting agent for the plaintiff rather than for the defendant and 
himself. 

agree with the Appellate Division that the evidence not 
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cient sustain the burden proof payment, which the de- 
fendant. Springfield National Bank Jeffers, 266 Mass. 248, 252, 
253, 165 474. 

Order Appellate Division that judgment entered for the plain- 
tiff affirmed. 


SAVINGS DEPOSIT TRUST 


Robertson Parker, Massachusetts Supreme Judicial Court, 191 
Rep. 645 


deposit savings bank made person trust for 
relative will not constitute valid trust gift favor the 
relative upon the death the depositor, where appeared that 
the depositor retained control the passbook and that the 
time the deposit, already had deposit his own name 
much was permitted law. was also held that the fact 
that the depositor stated the relative that there was money 
the bank for her was not, itself, sufficient establish trust 
her favor. 


Bill equity Eva Robertson against John Parker, executor, 
and against him individually. Decree for respondent, and petitioner 
appeals. 

Affirmed. 

Ballard, Jr., Boston, for respondent. 

Moynihan and Coddaire, Boston, for petitioner. 


CROSBY, J.—The petitioner brings this bill equity the 
probate court against the executor the will William Ander- 
son and against him individually establish trust deposit 
the Union Savings Bank Boston for the benefit the petitioner. 

The judge probate found the following facts: The testator, 
William Anderson, died January 18, 1933, when about ninety-three 
years age, leaving will which has been allowed. The respondent 
Parker named executor and residuary legatee. gift was 
made the petitioner the will. July, 1910, the testator de- 
posited $1,000 the Union Institution for Savings his name 
“Tr, for Eva the petitioner, which the subject 
this suit. The petitioner and another person were the testator’s 
second cousins, his wife having died 1914. July, 1910, had 
another older deposit this savings bank then amounting about 
$1,600. The judge further found that ‘‘By statute by-laws 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §429. 
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the bank, the amount interest bearing principal permitted one 
depositor the bank ($1,000) The bank 
would not have accepted the $1,000 his own name depositor, 
because then had deposit $1,600. The executor, soon after his 
appointment, presented the savings bank the deposit book for $1,000 
which found the testator’s safe deposit box where had al- 
ways kept it, and had this deposit transferred the older account, 
which was then placed the name the estate, ‘‘John Parker, Execu- 
The account the name the testator, ‘‘Tr. for Eva Robert- 
was then closed the bank’s books. The judge further found 
that the words ‘Tr. for Eva Robertson’ the bank’s books 
and the deposit book the only evidence showing acts declarations 
the testator respect the deposit the following testimony’’: The 
petitioner testified that sometime about 1927 1928 she told the testa- 
tor, whom she often visited his home, that she had use consider- 
able sum money make payment, which replied that she 
ahead and make the payment, that she had money coming 
her, that ‘‘there money the bank for you,’’ that when was 
through, she would taken care of, that she ‘‘would have what 
had’’; that also said her: ‘‘Mrs. Anderson (his wife) has taken 
you putting something away, I’ll see that you have it.’’ The 
judge states his finding facts and rulings that the testimony 
the petitioner above recited believed him, and that the facts 
testified her are found. There was also testimony that ‘‘The testa- 
tor’s wife said his housekeeper, that she (Mrs. Anderson) 
had Mr. Anderson put One Thousand Dollars the bank for 
the that sometime 1932 the testator told the re- 
spondent Parker that the petitioner ‘‘had got all that she was going 
get from him.’’ The judge found that the foregoing all the evi- 
dence the acts and declarations the testator which material 
the issue; and that the petitioner first learned the name the bank 
and the amount the deposit after the testator’s that the testator 
sometimes gave the petitioner small sums her visits; and that 
the whole amount his gifts her amounted not more than $100. 
Upon the foregoing facts the judge found and ruled that the petitioner 
not entitled the proceeds the deposit described the petition, 
and that they are assets the estate; decree was entered accordingly. 
From the decree the petitioner appealed. 

not the petitioner that the deposit question 
was gift inter vivos. contends, however, that the making the 
deposit constituted trust for her benefit and that she now entitled 
the principal sum the trust. ‘‘A deposit savings bank the 
name another not alone sufficient prove gift. Nor 
the fact that the savings bank book designates the depositor trustee for 
another conclusive evidence the existence the trust.’’ Booth 
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Bristol County Savings Bank, 162 Mass. 455, 457, 1120; 
Mulloy Charlestown Five Cents Savings Bank, 285 Mass. 101, 188 
608. The evidence not sufficient warrant finding that the 
testator intended create trust favor the petitioner. finding 
was warranted that the testator made the deposit $1,000 for 
Eva that might collect the interest thereon, 
had another older deposit $1,000 the same bank and the bank 
would not have accepted the $1,000 his own name depositor. 
was said Holmes, J., speaking for the court Parkman Suffolk 
Savings Bank, 151 Mass. 218, pages 219, 220, 43: fact 
that the savings bank book designates the plaintiff’s intestate trustee 
for the claimant not conclusive the existence trust. 
well-known practice for people who have deposited their 
own names the full amount allowed open new accounts ostensibly 
trustees for others, but fact for their own benefit, evidence that the 
intestate had deposited the full amount allowed his own use was 
admissible offering possible explanation the form adopted other 
than the intention make gift.’’ The testimony the petitioner 
that the testator said ‘‘that she had money coming her, that ‘there 
money the bank for you,’ that when was through, she would 
taken care of, that she ‘would have what had’ does not require 
finding that intended establish trust the $1,000 her favor. 
made mention her any trust fund having been established 
him for her benefit. The statements made are entirely consistent 
with promise his part, make her beneficiary his will, which 
failed do. found that kept the bank book his possession 
and collected the dividends the $1,000 deposit until shortly before 
his death. There evidence that the petitioner ever saw the bank 
book during his lifetime, knew that had made the deposit ‘‘Tr. 
for Eva until after his death. The evidence warrants 
finding that the $1,000 was placed the bank trust the testator 
solely for his own benefit order that might paid interest upon 
it, but with intention his part establish trust for the benefit 
the petitioner. communication whatever appears have been 
made him the existence this deposit, and kept exclusive 
control the bank book until his death. Welch Henshaw, 170 
Mass. 409, page 415, 659, 661, Am. St. Rep. 309, was 
said Chief Justice Field, speaking for the court: ‘‘So far are 
aware, there are decisions this commonwealth which support 
voluntary trust which the settlor has attempted make himself the 
trustee, where the settlor has kept the property his own hands, sub- 
ject his own disposal, and never has informed the beneficiaries 
The situation described exists the present case. Whatever promises 
the testator made the petitioner the nature pecuniary assistance, 
there was evidence that made intended establish trust for 
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her benefit. The case governed principle what was decided 
Parkman Suffolk Savings Bank, 151 Mass. 218, 43, Welch 
Henshaw, 170 Mass. 409, 659, Am. St. Rep. 309, Bailey 
New Bedford Institution for Savings, 192 Mass. 564, 648, 116 
Am. St. Rep. 270, Cardoza Leveroni, 233 Mass. 310, 123 672, 
Mulloy Charlestown Five Cents Savings Bank, 285 Mass. 101, 188 
608. See Elliott Gordon (C. A.) (2d) 

argued the petitioner that there marked similarity be- 
tween the facts found the case Gerrish New Bedford Institution 
for Savings, 128 Mass. 159, Am. Rep. 365, and those appearing 
the present case. that case appeared that the testator made three 
deposits trustee, one which was trust for his only son name, 
and the others were trust for his two grandchildren name. For 
these deposits took separate bank books which after his death were 
found among his effects, never having been delivered the persons 
named. his lifetime collected his own all dividends declared 
upon the deposits. by-law the bank provided that ‘‘any depositor, 
the time making his deposit, may designate the person for whose 
benefit the same made, which shall binding his legal representa- 
The son and grandchildren the testator, who appeared 
claimants the money under St. 1876, 203, 19, offered prove 
addition the foregoing facts that the testator had said each 
them different times ‘‘that had put this money the bank for 
them; that wanted draw the interest during his lifetime; and that 
aiter was gone they were have the money.’’ was held upon 
this evidence that finding was justified that the testator had fully 
constituted himself trustee for the claimants. The evidence that 
ease warranted finding that valid trust was created the donor, 
and was known and accepted the donees. the case bar there 
was evidence which warranted finding that the testator ever had 
created trust for the benefit the petitioner. The promises the 
testator that the petitioner would ‘‘taken care of’’ and that she 
have what had’’ fail show that intended create 
trust for her benefit. The facts the present case are plainly dis- 
tinguishable from those appearing the case Gerrish New Bedford 
Institution for Savings, supra. 

The facts the case bar distinguish from Alger North End 
Savings Bank, 146 Mass. 418, 916, Am. St. Rep. 331; Supple 
Suffolk Savings Bank, 198 Mass. 393, 432, 126 Am. St. Rep. 
451; North Adams Savings Bank, 244 Mass. 396, 138 
393; Buteau Lavalle, 284 Mass. 276, 187 628; and other cases 
cited the petitioner. 

view the facts recited the record the judge correctly found 
that the petitioner not entitled the deposit described the petition 
that asset belonging the estate. Decree affirmed. 
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NOTE SIGNED FOR ACCOMMODATION AFTER 
DELIVERY 


Citizens’ Savings Bank Turcone, Supreme Court Rhode Island, 
173 Atl, Rep. 534 


person, who indorses note for accommodation, after the 
note has been delivered the payee, will not liable the 
payee unless appears that received valuable consideration for 
his indorsement. 

Where the indorsement placed the note the time of, 
before, delivery the indorser liable even though received 
consideration for his indorsement. such case the loan is-made, 
the note purchased, upon condition that bear the indorse- 
ment the accommodating party and liable the payee 
any subsequent holder. But, when the indorsement placed 
the note after has been delivered the payee, the transaction 
and the indorser not liable unless paid for his 
indorsement. 

exception the rule that accommodation indorser not 
liable where appears that indorsed after delivery, the case 
where the indorsement after delivery made pursuant 
agreement entered into before the delivery the note. 


Action the Citizens’ Savings Bank against Gennaro Turcone and 
others. The trial justice directed verdict for certain defendants 
and for plaintiff against defendant named and others, and plaintiff 
brings exceptions. 

Exceptions overruled, and case remitted for entry judgment 
the verdict. 

Joseph Cawley and Francis Sullivan, both Providence, 
for defendants Kiernan and Paquin. 

Henshaw, Lindemuth Baker, Providence, for plaintiff. 
the verdict. 

SWEENEY, J.—This action assumpsit was brought against Mr. 
and Mrs. Turcone, makers, and three indorsers, note secured 
mortgage upon real estate. Only two the indorsers, Kiernan 
and Paquin, answered and each filed plea the general issue. 
the close the plaintiff’s testimony, the trial justice directed the 
jury return verdict for these two indorsers and for the plaintiff 
against the makers and the third indorser. The before this 
court plaintiff’s exceptions the direction verdict for the 
two indorsers. 

Plaintiff the payee and holder note for $5,500 dated 
February 18, 1929, which was made payable one year after date. The 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §47. 
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note was delivered the payee its date. the back the note 
was stamped: ‘‘I hereby waive protest, notice protest, and demand 
within note and hold myself duly bound same had been 
legally protested and had been notified This statement 
was dated October 16, 1929, and was signed defendant 
similar statement dated 16, 1931, was signed defendant 
Paquin, and like statement dated February 17, 1932, was signed 
defendant Resoski. Plaintiff sold the property for $4,400 mort- 
gage foreclosure sale August 1932. This action brought 
cover the balance due the note which was proved $1,639.07. 

Plaintiff’s evidence shows that Kiernan indorsed the note nearly 
eight months after was delivered the payee and that Paquin 
indorsed the note nearly two years and eight months thereafter. 
Plaintiff proved consideration for these indorsements. these 
facts the court did not err directing verdict for these 
general rule sustained the great weight authority that 
the undertaking one not party the original transaction, who, 
pursuance some subsequent arrangement, signs surety, guar- 
antor indorser after the original contract has been fully executed 
and delivered, new and independent contract, and binding 
must supported new and independent consideration from that 
Foster, 159 Miss. 687, So. 182, 1092, and annotation; 
Kohn Con. Butter Egg Co., Mise. 725, 265. This 
court applied this rule Bedrosian Manouelian, 40, 134 
851. 

Plaintiff’s exceptions are overruled, and the remitted 
the superior court for the entry judgment the verdict. 


BANK DIRECTOR SUBJECT ASSESSMENT 
SHARES 


Schram Plym, District Court, Mich., Fed. Supp. 478 


The defendant, director national bank, deposited his quali- 
fying shares with trustee for the benefit holding company, 
which owned all the stock the bank except the directors’ quali- 
fying shares. The defendant resigned director and his depository 
receipt for the shares was returned him. However, the shares 
still stood his name the books the bank when the bank sub- 
sequently failed. was held that the defendant was subject the 
statutory double liability imposed national bank stockholders. 


similar decisions see Banking Law Journal 
Edition) §1350. 
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Suit Schram, receiver the Guardian National Bank 
Commerce Detroit, Mich., against Francis Plym. 

Judgment favor the plaintiff accordance with opinion. 

Frank Wood, Cincinnati, Ohio, for plaintiff. 

Burns Hadsell, Niles, Mich., for defendant. 


RAYMOND, J.—The plaintiff seeks recover $1,000 
assessment made the comptroller the currency upon defendant 
stockholder the bank which plaintiff receiver. certificate 
for shares the capital stock the Guardian National Bank 
Detroit (hereinafter called the Guardian Bank) was issued 
defendant December 31, 1931, qualify him director. 
continued director until January 11, 1933. During this period and 
until the appointment the receiver, the stock ledger book the bank 
recorded defendant the owner these shares. January 16, 1932, 
subseribed the statutory oath required directors reciting therein 
that was the owner good faith and his own right shares 
the capital stock the bank and that the same was not hypothecated 
any way pledged security for any loan debt. 

Defendant now asserts ground for nonliability that not now 
and never has been the owner his own right any stock the bank; 


that any stock stood his name had been transferred and the 


delivered March 22, 1932, more than one year before the 
bank closed; that ceased director January 11, 1933, and 
not thereafter hold the qualifying shares; and that had done 
every act possible effect lawful transfer the stock the Guardian 
Bank from his name more than sixty days prior the date the 
failure the bank meet its obligations. 

The controlling facts have been stipulated the parties. Detailed 
recital thereof unnecessary here. All the stock the Guardian Bank, 
consisting 100,000 shares the par value $100 each, was registered 
upon the stock books the bank the name the Guardian Detroit 
Union Group, (hereinafter called the Guardian Group), owner, 
with the exception the qualifying shares issued officers and direc- 
tors the Guardian Bank. Upon Plym’s election director that 
bank, was required surrender shares his stock the Guardian 
Group and there were then issued him shares the stock the 
Guardian Bank. was required execute assignment the 
Guardian Group the shares and any dividends that might 
accrue thereon, and deposit them with the Union Guardian Trust 
Company (hereinafter called the Trust Company) trustee, for the 
purpose making agreed re-exchange upon the termination his 
directorship. The Guardian Group deposited the shares stock 
with the Trust Company depositary held for exchange for the 
shares stock the Guardian Bank upon the termination the 
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directorship. Under the terms the depositary agreement, all dividends 
upon the Guardian Group stock were paid direct defendant, and 
all the defendant’s rights receive dividends upon the shares 
stock were assigned the Guardian Group. The obvious purpose 
this and many other similar arrangements was place the control 
considerable group banks entirely the hands the Guardian 
Group, and also obstruct avoid enforcement the individual 
statutory liability stockholders event failure. cannot 
plausibly contended that defendant was unaware the plan its 
purposes. 

The suit based upon section title USCA. seems the 
court that whatever validity the contentions the defendant might 
have upon issues framed between himself and the bank, they are 
utterly without force against creditors and depositors the bank. 
well recognized that the law presumes that creditors and depositors 
became such because their reliance upon the statutory liability 
the stockholder for double assessment. See Seott Latimer (C. A.) 
852. that case was said: 


settled that one knowingly permits his name appear 
the books national bank shareholder, and accepts the benefits 
the position, will held liable the responsibilities thereof 
favor creditors whose rights have intervened during the time his 
name thus appears stockholder. Chubb Upton, 665 
[24 Ed. 523]; Keyser Hitz, 188, Ct. 290 [33 
Ed. 531]; Veeder Mudgett, 295; Stutz Handley [C. C.] 
531; Pauly Trust Co., 165 606, Ct. 465 [41 Ed. 
844]. Suits this character, strictly speaking, are not actions based 
upon the contract subscription existing between the corporation and 
the stockholder. The right the enforce the statutory 
liability against shareholders national bank not dependent upon 
the terms the contract. 

liability sought enforced this case not one created 
contract existing between the corporation and the stockholders, 
but one created statute favor creditors, and not favor 
the corporation. liability which cannot affected, discharged, 
released any action taken the corporation, the combined 
action agreement the corporation and its stockholders.’’ 


And page 855 was said: 


already said, this suit not based upon the contract sub- 
between the bank and the plaintiff error, and not, there- 
fore, action wherein the issue can made the voidability 
that contract between the bank and the shareholders. The suit 
behalf the creditors, enforce statutory liability which the 
bank has interest; liability which was not created any contract 
which the bank was party; liability which beyond the power 
the bank modify, release, discharge; and liability which, 
once called into existence the act one assuming the position 
stockholder, cannot defeated save the creditors, some one 
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acting their behalf. Potts Wallace, 146 689-703, Ct. 
196 Ed. law presumes that the creditors cor- 
poration become, and continue remain, such, reliance upon the 
liability imposed upon the stockholders statute; and would 
fraud upon the permit one who has for years the 
position stockholder, and has received the benefits thereof, 
repudiate liability the creditors the ground that, between 
himself and the corporation, his contract subscription the capital 
stock was one voidable his 


See, also, Benedict Anderson, Receiver (C. A.) (2d) 227. 

The court therefore finds merit the contention that defendant 
elimination director January 11, and the return his 
depository receipt and director’s agreement, and his request the 
executive vice-president the bank for return his Guardian Group 
stock certificate, avoided his statutory liability upon the theory that 
had done every act possible for him effect lawful transfer 
the shares stock. The by-laws the Guardian Bank provided: 


for stock this association shall transferable only 
upon the books the association and new shall issued 
except upon the surrender and cancellation the certificate previously 
issued for the same 


appears that the certificate for shares the Guardian Bank 
was delivered the Trust Company and that the certificate for 
shares the Guardian Group was also deposited with that company. 
does not appear that the defendant made any request bearing upon 
the transfer the shares stock nor did any one for him 
make attempt make any surrender that stock. uncon- 
troverted that defendant’s certificate was never any time presented 
the bank with request for transfer, either Plym any one 
for him. these must conclusively presumed upon 
the principle estoppel that was the owner the shares the 
time the failure the bank meet its obligations. Creditors 
banks and their representatives are not burdened with the duty 
unraveling the tangled skein resulting from efforts evade the 
clear purpose statutes imposing double liability upon stockholders 
event failure. Heiden Cremin (C. A.) (2d) 943, 
947, was said: 


proposition that defendant appeared the bank books 
stockholder; that the addition the word ‘trustee’ those books 
does not prevent estoppel him claiming his holding was trustee. 
Undoubtedly, any one who permits his name appear stockholder 
—that is, owner the stock—is liable through estoppel. Lantry 
Wallace, 182 536, Ct. 878, Ed. 1218; Deweese, 
181 202, Ct. 585, Ed. 822; Aspinwall Butler, 133 
595, Ct. 417, Ed. 779; Delano Butler, 118 634, 
78. Ct. 39, Ed. 260. The entire basis this ‘book’ liability 
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estoppel based the showing the books ownership which, the 
statute, are made available inspection and, presumably, 
are basis for their dealings with the bank. person appears 
the stock books name without qualification, appears owner and, 


Defendant urges that this case should governed Whitney 
Butler, 118 655, Ct. 61, Ed. 266. that case, however, 
appeared that the stockholder actually delivered his certificate and 
power attorney the president and received from the bank the 
money therefor. The bank then omitted make formal transfer the 
stock upon the transfer book. indicated, such state facts 
found the present case. 

Defendant also urges that because his liability for assessment 
upon the shares stock owned him the Guardian Group, 
will, subjected liability upon the shares stock, subjected 
duplicate liability. The court must assume that the suggested result 
will not Plaintiff disclaims any such intention. Until recogni- 
tion and payment any liability which may exist upon the holdings 
stock the Guardian Group, defendant not position urge 
this possible liability defense against the liability here found. 

follows that judgment should entered favor plaintiff and 
against defendant the sum $1,000 with interest per cent. 
from August 1933. 


TAXATION BANK CAPITAL INVESTED 
GOVERNMENT BONDS 


Lewis State Bank Bridges, Supreme Court Florida, 156 So. Rep. 144 


city has power assess for taxation the capital stock, sur- 
plus and undivided profits bank which are invested United 
States bonds. 

Nor may it, under the laws Florida, assess the bank stock, 
that the shares stock issued the bank its stockholders, 
against the bank unless the bank has made return the bank 
stock for that purpose, which event may assess the shares 
stock against the bank the agent its stockholders. 


Suit the Lewis State Bank, corporation organized and existing 
under the laws the state Florida, against Bridges, city 
auditor and clerk the city Tallahassee, municipal corporation, 
and Marshall and others, commissioners said city. From 
decree sustaining demurrer the complaint, plaintiff appeals. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1423. 
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Reversed. 
James Messer, Jr., and Oven, both Tallahassee, for ap- 


pellant. 
Guyte McCord and Roy Cillins, both Tallahassee, for 


appellees. 


TERRELL, J.—Appellant, the Lewis State Bank, banking cor- 
poration under the laws Florida, made alleged return the city 
Tallahassee its capital stock, surplus, undivided profits, and real 
estate for the years 1927 and 1928, but paid taxes any said 
property except its real estate. the time making such return, the 
bank advised the city that its capital stock, surplus, and undivided 
profits were invested bonds the government the United States 
which were tax exempt. return was made the bank the city 
1929 because the city had made demand the bank for payment 
municipal taxes all its assets for the three years last mentioned. 
assessing said taxes, the city discarded the return made the bank 
for the years 1927 and 1928 and back-assessed the bank its capital 
stock, surplus, and undivided profits for the years 1927, 1928, and 
1929; said assessment having been made the latter year. making 
this assessment, the city imposed the like millage that imposed 
other property for the respective three years. There was contro- 
versy between the city and the bank the latter’s taxes its real 
estate. 

The instant suit was filed the bank July, 1930, praying that 
the assessment imposed the city against its stock, surplus, 
and undivided profits annulled and canceled and that the city 
enjoined and restrained from making any further ievy assessment 
against it. demurrer the bill complaint was sustained and this 
appeal from that decree. 

The bank resists the payment the tax imposed the city 
for the reason that all times since December 31, 1926, has had its 
stock, surplus, and undivided profits with other assets invested 
tax-exempt bonds the federal government, that the said bonds were 
acquired from time time with the assets the bank for the express 
purpose getting the exemption, and that impose tax them 
would violation the act Congress exempting said bonds from 
all forms taxation. Maryland, Wheat. 316, 431, 432, 
436, Ed. 579, 607-609; National Life Ins. Co. 277 
508, Ct. 591, Ed. 968; Missouri rel. Missouri Ins. Co. 
Gehner al., 281 318, Ct. 326, Ed. 870. 

The city admits the contention the bank the effect that bonds 
the United States and the state including its subdivisions are beyond 
the taxing power the city, but contends that the assessment ques- 
tion imposed the bank stock owned and held the stockholders 
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the bank rather than the capital stock held asset the bank. 

The city, other words, distinguishes between bank stock and capital 
stock for assessment purposes. Capital stock bank has reference 
sum subscribed and paid into the banking corporation its work- 
ing When paid in, becomes the property the 
Bank stock has reference the certificate issued the banking cor- 
poration the purchaser the share shares bank stock and 
nothing more than the evidence title the purchaser. ‘‘Bank 
other words, the property the purchaser while capital stock 
the property the bank. support its contention, the city relies 
sections 696 and 705, Revised General Statutes 1920, sections 896 
and 907, Compiled General Laws 1927. The former act has reference 
the taxation personal property generally and the latter the 
taxation bank and other corporate stock. 

support its contention, the appellant has presented and argued 
five questions, but our view that the primary question with which 
are confronted turns the interpretation section 907, Compiled 
General Laws, supra, the pertinent part which follows: ‘‘The 
owner holder stock any incorporated company doing business 
under corporate name shall not taxed for such stock; Provided, that 
such stock returned for taxation such incorporated company and 
taxes are paid thereon such company, the property said cor- 
poration assessed for taxes where located and taxes are then paid 
such 

not interpret this statute mandatorily require bank 
return for taxation and pay the taxes its stock owned the stock- 
hoiders. permits bank its discretion and, done it, 
relieves the owner the stock from paying said taxes. the bank 
elects return and pay the taxes its stock the hands its stock- 
hoiders, does the agent the stockholder and may retain the 
amount taxes paid from any dividend favor the stockholder. 
The owner bank stock relieved from paying taxes thereon the 
banking corporation makes return and pays taxes its property 
where located. 

The return brought question appears copy the annual 
statement the bank’s condition for December, 1926 and 1927, with 
the names the stockholders attached including the letter trans- 
mittal. does not include and makes mention the bank stock. 
was not sworn and failed other material respects comply 
with the law for making returns bank stock. 

The assessment complained was against the stock’’ and 
was made the bank direct. thus made, the bank being the owner 
was position take advantage the exemption claimed under 
the federal statute. There was theory under which assessment 
the bank’s stock should have been made directly against the bank 
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after its (bank’s) failure return for taxation. proper return 
the bank stock had been made, the assessment could have been made 
against the bank agent the stockholder; but since return 
the bank stock was made, and the bank did not pay, then that event 
the assessment could have been made against the stockholder direct for 
his shares stock the bank assessable. 

valid assessment the first prerequisite valid tax and its en- 
forcement. The statute above quoted contemplates that bank stock may 
assessed the property the bank not assessed and the taxes paid, 
but also contemplates that the technical distinctions between them 
borne mind when they are assessed, and not done and correct 
assessment made, cannot stand. 

Since hold the assessment here bad, becomes unnecessary 
discuss other questions raised. 

For the reasons thus given, the judgment below reversed. 

Reversed. 


LIABILITY INDIVIDUAL SIGNING 
CORPORATION NOTES 


Kraushaar Lloyd, New York Supreme Court, Appellate Term, 273 
Supp. 231 


Persons who place their signatures beneath that corporation 
promissory note will not permitted action holder 
due course show that the note was intended the note 
the corporation only. They will personally liable unless ap- 
pears that the holder had notice the facts. 


Action Clara Kraushaar against George Lloyd and others. 
From two judgments the Municipal Court the City New York, 
borough Manhattan, Fifth District, entered favor plaintiff, 
Frank Brenner appeals. 

Affirmed. 

Theodore Field, New York City, for appellant. 

Reginald Isaacs, New York City, for respondent. 


PER CURIAM.—Plaintiff, transferee the payee, and pre- 
sumptively holder due course negotiable promissory note which 
read, ‘‘We promise pay,’’ and was signed ‘‘Imperial Cloth Shrinking 
with the names ‘‘George and ‘‘Frank 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §347. 
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underneath, sues Brenner individual maker. Defendant offered 
proof the transactions had with the payee connection with making 
and delivery the note show that was intended corporate 
note only. proof was offered plaintiff’s knowledge these 
transactions nor was his position holder due course attacked. 
Proof such knowledge would have been competent. But persons 
taking negotiable instruments are presumed take them the credit 
the parties whose names appear them, and such parties cannot 
establish that they signed agents for another without proof that the 
holder was aware such fact. Casco Nat. Bank Portland Clark, 
139 307, 908, Am. St. Rep. 705. Nothing short 
notice, express implied, brought home the plaintiff the time 
the transfer, that the note was issued the note the corporation 
and was not intended bind the defendants, would have defeated its 
remedies against parties appearing promisors. First Nat. Bank 
Brooklyn Wallis, 150 455, 1038. the face the 
present instrument was the individual promise defendant. 
designation defendant’s office other indication agency appears. 
only between the original parties the instrument that there 
may evidence the surrounding circumstances show the meaning 
the contract. New Georgia Nat. Bank Lippmann, 249 
Judgments affirmed, with $12.50 costs each 


REVOCATION GUARANTY—GUARANTOR 
RELEASED 


Corn Exchange Bank Trust Company Gifford, New York Supreme 
Court, 237 Supp. 


writing guaranteeing payment note provided that the 
guaranty should continuing guaranty, cover renewals and re- 
main until revoked writing. The guarantor revoked 
the guaranty writing. Thereafter, the bank which the guar- 
anty had been given, renewed the note. was held that this re- 
newal released the guarantor from all liability. 


Action the Corn Exchange Bank Trust Company against Albert 
Gifford. 


Judgment for defendant. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
§560. 
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Laughlin, Gerard, Bowers Halpin, New York City (Spotswood 
Bowers, New York City, counsel), for plaintiff. 

Brown, Brenton Watts, New York City (Robert Burnham 
Watts, New York City, counsel), for defendant. 


COTILLO, J.—This action continuing guaranty signed 
the defendant favor the plaintiff whereby the defendant guar- 
anteed the prompt payment every obligation Tompkins Bevers, 
Inc., due the plaintiff the extent $100,000, and reading fol- 
lows: 

liability hereunder shall not extend beyond the said sum 
$100,000 any one time, but this guaranty continuing guaranty 
for the said sum and shall remain force until duly revoked 
notice writing the said Company and shall extend and cover 
all renewals any claims demands guaranteed under this instru- 
ment the extensions time payment The guar- 
anty was given October 14, 1930, connection with note Tomp- 
kins Bevers, Inc., for $85,000. This note maturity was replaced 
note for $76,000, which turn became due May 18, 1931, and 
was replaced with note for $70,000, due one month. June 
1931, the defendant delivered the plaintiff bank writing which 
contained the following: 

reference the guarantee which executed and filed 
with you October 14, 1930, guaranteeing note Tompkins 
Bevers, the amount one hundred thousand dollars 
($100,000.00) hereby, under the terms such guarantee, revoke 
June 18, 1931, the plaintiff accepted from Tompkins 
Bevers, new note the sum $65,000, and thereafter accepted 
twenty-five different notes from the same corporation until June 16, 
1933, when there was due the sum $40,500, which, with interest and 
fees and after crediting two small payments, now sued for this 
action; the amount demanded being $41,806.56. That the plaintiff 
bank accepted the written revocation the guaranty admits 
doubt. Subsequently, the plaintiff extended the credit previously ex- 
tended the principal debtor. the terms the guaranty was 
remain force until duly revoked. Such revocation rendered the 
guaranty inoperative, which condition prevailed prior the extension 
June 18, 1931, and the later renewals. The renewal ex- 
tension June 18, 1931, obviously was not given under the 
instrument guaranty. the trial the plaintiff’s manager testified 
that following the receipt the revocation spoke the defendant’s 
nephew who was the president Tompkins Bevers, Inc., the prin- 
cipal debtor. This was before the renewal extension June 18, 
1931, and, upon being apprised the condition the defendant’s 
health, did not communicate further with the defendant. There 
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force the argument that the nephew acted agent for the 
The only fair construction that can placed upon the instrument 
guaranty that the defendant intended thereby responsible for 
the original debt and any extensions granted prior its revocation. 
The plaintiff bank could have held the defendant for the balance due 
June 18, 1931. Instead, saw fit extend credit after receiving and 
notice revocation writing. Merchants’ National Bank 
Whitehall Hall, 338, Am. Rep. 434, and Bank 
United States Chemical Bank Trust Co., 140 394, 246 
595, are not controlling here. There nothing either case in- 
dicate that the guaranty was revoked was that the bank had 
notice revocation the death the guarantor. sustain 
contention would tantamount holding that once 
guaranty similar the one here has been signed the bank might 
extending renewing the original note render impossible for the 
guarantor revoke the guaranty. This would make meaningless the 
clause the instrument that the guaranty ‘‘shall remain force 
until duly revoked’’ notice writing. 

Judgment for the defendant. Appropriate exception the plain- 
tiff. Thirty days’ stay execution granted and sixty days make 
case appeal. 


EFFECT ACCELERATION AGREEMENT 
UNKNOWN INDORSER 


Manufacturers’ Trust Co. Steinhardt, Court Appeals New 
York, 191 Rep. 867 


The defendant indorsed for accommodation the second and third 
series four notes payable the plaintiff bank. The maker 
delivered the notes the bank, along with acceleration agree- 
ment providing that all the notes should fall due default 
any one note. This agreement was unknown the defendant. 
was held that the agreement constituted alteration and re- 
leased the defendant from liability. 


Action the Manufacturers’ Trust Company against William 
Steinhardt. From order the Appellate Division (240 App. Div. 
887, 267 990), which affirmed judgment dismissing the com- 
plaint entered upon order Special Term granting motion 
defendant for judgment the pleadings, plaintiff appeals permis- 
sion the Court Appeals. Affirmed. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
§63. 


THE BANKING LAW JOURNAL 957 


Leonard Bisco and Samuel Chugerman, both New York City, 
for appellant. 

Edward Schulkind and Robert Marks, both New York City, 
for respondent. 


LOUGHRAN, J.—Defendant sued indorser two promissory 
notes. These instruments are the second and third series four 
notes made Archibald Davidow the order plaintiff, which were 
mature, respectively, March 25, April 25, May 25, and June 25, 
1932. All were indorsed the maker and Melville Davidow and 
Leonard Davidow. indorsements the two notes 
suit were for the accommodation Archibald Davidow, the maker, 
the knowledge plaintiff. 

The four notes, indorsed, were delivered plaintiff settlement 
liability William Davidow Sons Co., Inc. part the 
same transaction, written agreement was made Archibald Davidow, 
Melville Davidow, and Leonard Davidow with plaintiff, stipulating 
that any the four notes was not paid maturity all were imme- 
diately become due. this agreement defendant was not apprised. 
When the first note the series matured March 25, 1932, Archi- 
bald Davidow, the maker, made default. Pursuant the agreement for 
acceleration, plaintiff thereupon declared all four notes payable and 
took the requisite steps charge indorsers other than defendant. 
this, too, defendant had knowledge. the respective due days 
the notes suit, April and May 25, 1932, these were again pre- 
sented for payment Archibald Davidow, the maker, who again de- 
faulted and defendant was then given notice dishonor. 

The facts, have stated them, are admitted the pleadings. 
The question whether defendant remains liable upon his undertakings 
indorser. 

Section 205 the Negotiable Instruments Law (Consol. Laws, 
38) provides: ‘‘Where negotiable instrument materially altered 
without the assent all parties liable thereon, avoided, except 
against party who has himself made, authorized assented the 
alteration and subsequent indorsers. But when instrument has been 
materially altered and the hands holder due course, not 
party the alteration, may enforce payment thereof according 
its original tenor.’’ provided section 206: alteration 
addition which alters the effect the instrument any respect, 
material 

The acceleration agreement complete formal writing. not 
mere memorandum purporting collateral the series four 
notes. Independently the notes, the agreement serves purpose 
and have effect. The notes and the agreement were contempo- 
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raneously delivered plaintiff. Thus these were fused force 
the rule which ‘‘requires all papers and instruments relating the 
same subject and executed simultoneously, read together, and 
constituting, when thus read, single contract agreement.’’ Bene- 
dict Cowden, 396, 401, Am. Rep. 382. accordance 
with the provisions the acceleration agreement, plaintiff advanced 
the respective dates maturity the notes suit. There was 
material alteration these notes within the logic and policy the 
statute. Warrington Early, El. Bl. 763, Ex. (Q. B.) 47; 
Benedict Cowden, supra; Creteau Foote Thorne Glass Co., 
App. Div. 215, 1103; First Nat. Bank City Brooklyn 
Gridley, 112 App. Div. 398, 445; Mertz Fleming, 185 
Wis. 58, 200 655. Cf. Cambridge Sav. Bank Hyde, 131 Mass. 
77, Am. Rep. 193; Lewis Blume, 226 Mass. 505, 116 271. 
Defendant did not assent that alteration. Plaintiff was party 
it. hold defendant exonerated indorser. 

The briefs counsel discuss the question whether section 201 the 
Negotiable Instruments Law deprives accommodation indorser 
defenses otherwise available surety common law. That question 
open one this court. Cf. National Citizens’ Bank Toplitz, 
Bank New York, 206 400, 1044. not attempt 
decide here. The judgment should affirmed, with costs. 


DEPOSIT COUNTY FUNDS NOT ENTITLED 
PREFERENCE 


Webster United States Fidelity Guaranty Co., United States Cir- 
cuit Court Appeals, Fed. Rep. (2d) 475 


There law Mississippi which makes unlawful for 
person, holding the office county sheriff and tax collector, de- 
posit public funds received him bank. Consequently, where 
bank holding such funds deposit fails, the county not entitled 
preference over other depositors. 


Suit the United States Fidelity Guaranty Company against 
Webster, receiver the First National Bank Corinth, 
sippi, for the allowance claim. From the judgment, defendant 
appeals. 


NOTE—For similar decisions see Banking Law Journal Digest 
Edition) §146. 
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Reversed and remanded. 
Chester Sumners, Corinth, Miss., for appellant. 
Sweat, Corinth, Miss., for appellee. 


HUTCHESON, J.—For some time before failed, Meeks, sheriff 
and tax collector county, Miss., had been carrying his cur- 
rent account with appellant bank, the duly designated depository the 
October 24, 1931, the account was overdrawn $262.21, 
but collections coming steadily thereafter, November 19, when 
the bank showed balance $7,074.45. Meeks being 
unable settle with the county, appellee, his surety, did so, and 
equitable and conventional subrogee, brought this suit against the re- 
ceiver, claiming the deposits trust funds. 
Another the many controversies which have recently arisen in- 
volving sheriffs and tax collectors failed national banks 
Mississippi, this suit presents only one new point for decision, 
whether section 2914, Mississippi Code 1930, undertakes and does 
effect prohibit and make wrongful deposits sheriffs’ and tax col- 
lectors’ current accounts banks, and therefore true trust funds, 
whether merely undertakes and does, state banks, effect 
preference for this kind public deposits liquidation proceedings, 
charging all the assets the bank with general preferential lien. 
Leflore County First Nat. Bank (C. A.) F.(2d) and 
Coahoma County Mississippi Fire Ins. Co. (C. A.) F.(2d) 
489, controversies between the county and sheriff the one hand, and 
sureties the other, have had occasion consider and discuss the 
nature and characteristics deposits this kind. held there 
that while funds deposited the sheriff’s personal account were, until 
covered into the depositories county funds, his exclusive posses- 
sion and control, they were essentially not private, but public funds. 
Gulley Wisdom (C. A.) F.(2d) 495, 496, suit tax 
collector establish preferential lien priority upon the assets 
failed national bank, canvassed and discussed, but did not 
decide, the question this case presents. did not decide because 
found that the case failed for another reason, the complete failure 
the proof point out any identifiable trust res. Shields Thomas, 
Miss. 260, So. 84, Am. St. Rep. 458; First National Bank 
St. Petersburg City Miami (C. A.) F.(2d) 346; Pottorff 
Key (C. A.) F.(2d) 833. there was sufficient tracing. 
The District Judge allowed appellee’s claim principle, but for 
only part it. found, evidence which sustained his finding, 
except items aggregating $42.50, which there was identify- 
ing proof, that only $4,195.66 deposits the bank were the hands 
the receiver identifiable form. limited the recovery that 
amount. The receiver alone appeals. His main point that the de- 
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posits were not wrongful and therefore were not trust funds, and that 
the decree the preference the distribution assets, which the 
Mississippi statute does effectively give public deposits the distribu- 
tion failed state banks, made effective failed national banks 
too, direct violation section 194, USCA. Gulley Wisdom, 
supra. claims also that the deposits were wrongful and trust 
funds, the analysis the court made the account, shown 
the books and records the bank determining that deposits 
were traced into the receiver’s hands identifiable form, erroneous 
several particulars. 

Except for the small amount $42.50 mentioned above, not 
agree with the receiver that there was any error tracing. 
agree with him, though, his primary point. think the court 
erred holding that the sheriff’s deposits were wrongfully made and 
were therefore not deposits, but trust funds. think plain that 
the Mississippi law does not prohibit sheriffs and tax collectors from 
depositing their funds banks. encourages—indeed, impliedly 
requires—them not only for the convenience and security such 
depositing affords, but for the interest the public earns thereby. 

855, Ann. Cas. 1912C, 1129, suit hold the treasurer and his sureties 
for interest collected from the bank which had deposited his funds, 
the legality and propriety such depositing was affirmed, its illegality 
definitely rejected. 


statute prohibiting the treasurer from depositing the 
funds bank, nor was there any statute prohibiting his contracting 
for interest, provided had done what ought have done, con- 
tracted for the interest paid the levee board, which owned the 
money. The treasurer, depositing the money the bank, deposited 
virtue his office, under authority his office, and was fully 
within the right and law his office, doing.’’ So. page 870. 


Twelve years later express statute, chapter 174, Laws 1922, 
banks were required pay interest taxes deposited with them 
sheriffs and tax collectors, and pay this interest quarterly into the 
county treasury. The Mississippi statute, section 2914, Mississippi 
Code 1930, originally section 3485, Code 1906, relied prohibit- 
ing these deposits, and therefore making them wrongful and trust 
funds, does not all. neither language nor spirit 
statute prohibitions. statute recognitions and affirmations. 
recognizes and confirms the practice sheriffs and tax collectors 
deposit their funds banks. attempts establish, and 
state banks provides the machinery for making effective, general 
preference the liquidation banks favor funds. 
prerogative statute the interest the public, enacted after 
and apparently because Shields Thomas, Miss. 260, So. 84, 
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Am. St. Rep. 458, which the abseace statute the prerogative 
right claimed was denied. Its purpose, and construed the Missis- 
sippi courts its effect, away with the necessity tracing, im- 
plicit the trust fund theory, and substitute for the follow 
funds deposited contrary law, they can traced, general 
preference right favor the public all the bank’s assets, thus 
securing public deposits liquidations, and impliedly authorizing 
them made. Commercial Bank Hardy, Miss. 755, So. 
395; Green Cole, Miss. 67, So. 65; Board Levee Commission- 
ers Powell, 109 Miss. 415, So. 215; United States Co. 
Village Bassfield, 148 Miss. 109, 114 So. 26. is, think, plain 
enough the face the statute, which contains not only general 
provisions for security, but state banks detailed provisions for 
their administration when they have failed, that the preference 
grounded not the unlawfulness, but the lawfulness 
the deposits. The statute looks to, deals with, situation caused not 
occasional and wrongful deposits public officers, but 
the general, the recognized practice doing so, which thus coun- 
tenanced and provided for. What, anything, the statute lacks 
making this clear the Mississippi courts their decisions have sup- 
plied. Board Levee Com’rs Powell, 109 Miss. 415, So. 215, 
decided 1915 before the interest statute was passed, peculiarly in- 
structive. There, rehearing granted after the majority had, 109 
Miss. 154, So. 71, 73, denied the preference the ground that sec- 
tion 3485, Code 1906, now section 2914, Code 1930, ‘‘is only 
operative protect funds placed bank without authority law,’’ 
the Supreme Court Mississippi, upon full consideration, declared that 
this was not so. its discussion the point said: ‘‘It now 
contended that section 3485 applies only when the funds question 
are manner which under the statute was unlawful; 
other words, contended counsel this case that before the en- 
actment the present depository law was unlawful for the treasurer 
the levee board deposit his funds any bank, and that the old 
statute can wise apply now, because the Legislature has provided 
lawful place for depositing the levee funds. This, our judgment, 
simply effort reason away the statute, and the face the 
statute. has never been unlawful Mississippi for public officer 
deposit public funds bank; more than has been unlaw- 
ful for him deposit such funds under the floor his dwelling house. 
the contrary, the enactment section 3485 recognized the growing 
custom officers make use banking establishments; and the first 
pronouncement this court Fogg Bank [80 Miss. 750, So. 285], 
supra, does not characterize such deposit unlawful. The law- 
section 979, Code 1906, reference county treasurers, 
requiring the alternative certified statement deposit 
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solvent bank the state, verified the oath officer thereof’ 
the common practice depositing county funds banks. 
very enactment all the depository laws our state was 
induced the growing custom permitting banks handle the pub- 
funds such way swell their deposit accounts and profit 
So. 215, 217. 

Twelve years later the court, United States Co. Village 
Bassfield, 148 Miss. 109, 114 So. 26, upon full examination the 
law, held that county treasurer had the right deposit county funds 
bank, although had not qualified county depository. Said 
the court, citing the leading Mississippi cases: ‘‘This statute, effect, 
has been construed our court numerous cases hold that de- 
posits public moneys create trust fund for the benefit the pub- 
lic, and that charge impressed all the assets the bank for 
the payment thereof; this charge extending and covering property 
acquired and paid for the bank prior the date the deposit 
114 So. 26, 29. 

Referring particularly Board Levee Com’rs Powell, supra, 
the court pointed out that had been definitely held that section 3485 
was not statute prohibitions, but protections; not penalty 
statute for the wrongful deposit public funds, but security statute 
for the protection funds rightfully deposited under its implied 
authority. points out with approval how explicitly the court had 
there rejected the view that the preference given the section did 
not extend levee board funds, because they had been lawfully de- 
posited the very bank which the statute had required that they 
placed, and had declared them additionally secured its provisions. 
final summation the legislative policy the statutes question 
evidence, the court said: ‘‘These statutes indicate the trend the 
legislative mind, and the cases construing the statute reflect the solici- 
tude this court give full force and effect the clearly defined 
legislative policy. Manifestly, this policy secure the public interest 
and, order protect it, all deposits public moneys are 
declared trust funds and are given preference over all other creditors 
the bank.’’ 114 So. page 30. 

Valid this purpose when applied and limited the liquida- 
tion state banks, cannot given effect the liquidation na- 
tional banks. would create illegal preference not 
permitted under the national banking acts. Not statute prohibi- 
tions, but preferences, section 2914 does not operate make the 
funds question trust funds; the District Judge erred holding that 
did. Appellee should have been allowed general, not preference 
claim. The decree reversed, and the cause remanded, for further 
proceedings not inconsistent herewith. 
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AUTHORITY TRUSTEE INVEST 
NON-LEGALS 


Equitable Trust Company Snader, Court Chancery Delaware, 
174 Rep. 132 


will authorized trust company named trustee under the 
will, with the the life beneficiary, sell real estate 
and reinvest other real estate securities, invest the pro- 
ceeds the sale personalty real estate, and convert secu- 
rities and reinvest other securities real estate. was held 
that these provisions did not show clear intent the part the 
testatrix authorize the trustee invest securities other than 
those specified statute 

This was not action against the trust company but was 
proceeding brought the trust company for the purpose ob- 
taining construction the will and determination the court 
its powers under the will. 


Bill for instructions the Equitable Trust Company, trustee 
under the will Martha McComb Bush, deceased, against Eleanor 
Snader and others. Heard bill and answer. 

Decree accordance with opinion. 

Robert Richards (of Richards, Layton Finger), Wilmington, 
for complainant. 

Clarence Southerland (of Ward Gray), Wilmington, for 
Eleanor Snader, Joshua Danforth Bush, and Henry McComb Bush. 

Charles Richards, Wilmington, for guardian litem minor 
children the adult defendants. 


THE trustee desires instructed upon 
whether not may invest the proceeds personalty securities 
not included the classes ‘‘legals’’ specified sub-paragraph (B) 
section 3875 the Revised Code 1915, amended Dela- 
ware Laws, chapter 259, without the risk the con- 
sequences which ensue upon departing from the list ‘‘legals’’ spe- 
the statute. The answer the question depends upon whether 
not the will under which the trust was created reveals intent 
the part the testatrix that the matter investments should far 
left the trustee’s discretion that the statutory definition what 
investments are legal might disregarded. Wilmington Trust Co. 
al. Worth al., Del. Ch. 314, 167 848. When discretion 
that extent claimed, the revelation intent confer must 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §469. 
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clearly manifest. Taylor, 277 Pa. 518, 121 310, 

553; Brown al. Brown al., Eq. 667, 739, 744. 
the case Barker’s Estate, 159 Pa. 518, 365, 367, 368, 
was such provision relied on, for the trustee 
establish with the utmost clearness, and, when shown, will 
strictly construed.’’ 

must then turn the will this case see any warrant 
found therein for the contention advanced the life bene- 
ficiaries that the trustee vested with discretion step outside 
the statute’s ‘‘legals.’’ 

The trust corpus composed real and personal property. The 
trust general ‘‘to hold the said real estate and personal property, 
and invest the said moneys and keep the same Item 
13.) There course nothing that language which reveals the 
investment discretion the trustee broader than the 
statutory measurements. 

But said Items and contain language which reveals such 
broader discretion. Item authorizes the trustee sell any the 
real estate with the concurrence the life beneficiary whenever 
deems conversion the real estate beneficial the trust and 
proceeds any such real estate said Trustees (now 
single trustee) reinvested their (its) discretion and with the con- 
aforesaid either whole part other real estate 
Item authorizes the trustee invest the proceeds 
the sale any personal property real estate, with the concurrence 
the life beneficiary, whenever the trustee’s ‘‘judgment, sustained 
the aforesaid, such purchase shall for the benefit 
the Item further empowers the trustee, with the con- 
eurrence the life beneficiary, ‘‘to call and convert the said secu- 
rities investments and re-invest the same, the same other se- 
the purchase real estate hereinbefore specified, and 
from time time and often shall deemed expedient for 
the furtherance and benefit the 

Two deductions are drawn the adult defendents from Items 
and which are said sustain the width discretion contended for 
reposed the testatrix the trustee. 

The first drawn from the language found Item wherein the 
testatrix authorizes proceeds from real estate ‘‘to said trustees 
re-invested their discretion and with the concurrence aforesaid 
either whole part other real estate From 
this language the adult defendants draw the conclusion that discretion 
conferred the trustee select from securities generally the types 
for investment without regard the statute’s permissive classification. 
Their conclusion based the proposition that the phrase ‘‘in their 
discretion’’ modifies the words ‘‘re-invested secu- 
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But plain that the phrase its context quite logically 
meaning that the discretion confined simply the matter 
choice between realty and personalty media for reinvestments. 
so, when the choice has been made between realty and personalty the 
desirable form which given reinvestment placed, has 
expended itself; and, the part that has been determined 
placed securities, there indication that discretion was further 
intended conferred broader than the statute allows. The prin- 
ciple strict construction requires that that one two possible con- 
structions should adopted which opposes the existence the trustee 
wide discretionary power. Brown al. Brown al., supra, 
the will authorized the trustee invest proceeds from real estate 
either real estate ‘‘or sound, productive securities, such they may 
deem best, both real estate and The language the 
will that case certainly not less indicative discretion the 
matter selecting personal securities for investment than the 
language the will this one. seems more so. Yet 
that case the Vice-Chancellor felt impelled the prior de- 
cisions hold, against his personal belief the testator’s intent, 
that the wide discretion contended for was not manifested with suffi- 
cient clearness make him feel safe declaring exist. 

The second deduction before referred drawn from the circum- 
stance that investment real estate not among the 
permitted the statute and the testatrix clearly authorized the 
trustee invest real estate, follows that the testatrix meant her 
trustee manage the trust without regard the statute’s standards 
for trust investments. This argument amounts saying that because 
the testatrix was willing have her trustee depart from the statutory 
list regards one type investment, viz., real estate, therefore she 
was willing that her trustee should permitted depart from the list 
regarding all other types investment. Putting another and 
more emphatic way, the argument amounts this—that because the 
testatrix made addition real estate the legals she must con- 
sidered having intended make addition all other kinds 
investments the legals. The argument contains non sequitur. 
any thing testamentary intent predicated the fact that 
real estate investments were added the testatrix the list per- 
missible investments, the deduction therefrom, instead being aid 
the adult defendants the manner above suggested, might turned 
against them. Why might not said—if the testatrix especially 
designated the non-legal, real estate, proper for investments, she must 
considered desiring that other non-legals should avoided—on 
the principle expressio unius est exclusio 
foregoing discussion shows out what debate and doubt the 
discretion contended for, exists, must evolved. The case not 
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one where intent confer the wide discretion contended for 
manifested with utmost clearness. Barker’s Estate, supra, 
was said that where extra statutory discretion claimed for trustee, 
doubts should resolved against the party asserting it.’’ Since 
the primary object attained trustee the matter investing 
the funds committed his control their safety, [In Cook’s Trust 
(Del. Ch.) 171 730], and since the list legals prescribed 
the statute supposed best guard that safety, reasonable 
say, courts have, that whenever discretion sought recog- 
nized which could disregard the safeguards that the statute provides, 
doubt exists concerning the existence the discretion ought 
denied. 


Decree accordance with the foregoing. 


PLEDGE ASSETS SECURE BANK 


Strain, Superintendent Banks, Potter County, Supreme Court 
South Dakota, 256 Rep. 147 


Where statute specifies what securities other assets bank 
may pledge for the purpose securing public deposits, pledge 
assets not mentioned the statute, secure county deposits, 
improper, and upon the failure the bank, the county will not 
permitted retain the pledged assets. 

this case appeared that section 6888 the Revised Code 
South Dakota provided that bank might pledge, among other 
things, security for county deposits ‘‘first real estate mortgages 
farm lands within the county.’’ this was held that 
certain mortgages pledged bank secure county deposits did 
not come within the statutory description. The county, therefore, 
upon the failure the bank, could not retain the mortgages. 


Action Strain, Superintendent Banks the State 
South Dakota, acting for and behalf the Hoven State Bank, 
insolvent corporation, against Potter County, corporation 
the state South Dakota. From judgment for plaintiff, defendant 
appeals. 

Affirmed. 

Morgan, State’s Atty., Gettysburg, and Frank Tait, 
Millbank, for appellant. 

Asst. Atty. Gen., for respondent. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §362. 
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ROBERTS, J.—This action brought the superintendent 
banks recover certain notes and mortgages pledged the Hoven 
State Bank secure deposits public funds Potter county. The 
facts are stipulated, and those necessary understanding the 
ease are follows: ‘‘That about the day December, 1929, 
the Hoven State Bank was then open and going concern, and the 
owner certain notes and mortgages securing the same, and which 
notes and mortgages constituted part the assets and property 
said bank, and which are more particularly described follows: 

further stipulated that none the lands described the mort- 
gages above noted are situated within the County Potter and State 
South Dakota, except that property last above described and covered 
mortgage executed Joseph Hartung and Katie Hartung; and 
that said mortgaged property agreed that the same lies within 
the corporate limits the incorporated town Hoven, said Potter 
County—lies wholly within the corporate limits the incorporated 
town Hoven said County, and that this real estate does not con- 
stitute farm land within said county. That said notes and mortgages 
were transferred and assigned Potter County for the purpose 
said county hold same collateral security for the repay- 
ment said county funds and monies belonging it, which were 
then deposit the Hoven State Bank and for the repayment such 
monies might thereafter deposited said Bank. stipulated 
that all the mortgages aforesaid were pledged and assigned the 
said Hoven State Bank the defendant, Potter County, were all first 
mortgages upon the lands described each said 

The trial court made findings fact based upon the stipulation. 
conclusion law the court stated that the pledging the assets 
secure the deposit public funds was act ultra vires the part 
the bank and the officers the county. Judgment was rendered 
favor the plaintiff, and the appeals. 

The sole question this case whether state bank can pledge 
assets secure deposits public funds other than those for the 
pledging which there express statutory authority. Section 6888, 
Rev. Code 1919, was originally enacted chapter 104, Laws 1897. 
The county treasurer each county this act was required keep 
the funds the county deposit ‘‘in state, private national banks 
doing business this state and approved and responsible stand- 
Section Any such bank could apply for the privilege 
receiving county funds upon the condition that furnish bond 
secure such deposits. Prior its incorporation the Revised Code 
1919, this statute was amended chapter 159, Laws 1915, and 
chapter 204, Laws 1917. The later amendment made exception 
banks which came within the provisions the bank guaranty act; 
provided that banks ‘‘which are not protected the state bank guar- 
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anty shall furnish bonds the county secure deposit 
county funds. This statute was again amended chapter 297, Laws 
1923, making its provisions applicable the funds unorganized 
counties. The Legislature 1925, having repealed the enactment 
chapter 99, Laws 1925 (see section 11), the provisions section 
9013, Rev. Code 1919, which provided that ‘‘no bank which has fully 
complied with all the provisions this chapter (Deposit Guaranty 
Fund Act) shall required give any further security bond for 
the purpose being depositary for any public amended 
section 6888 requiring county depositaries, including state banks, 
furnish bond secure county deposits lieu bond furnish 
certain specified assets. Chapter 295, Laws 1925. Section 6888 was 
again amended chapter 98, Laws 1929, which was effect the 
time the transactions question, and the portion such statute 
material this case follows: ‘‘It shall the duty the board 
County Commissioners approve such applications: Provided that 
such applicants may furnish good and sufficient bond the county. 
Provided, further, that such applicants may deposit lieu such 
bond, bonds, certificates indebtedness, treasury certificates the 
United States, bonds any Federal Land Bank Federal Inter- 
mediate Credit Bank Joint Stock Land Bank the United States 
bonds any territorial insular possessions the United States 
bonds securities any kind issued the State South Dakota, 
bonds any state territory the United States, the par value 
these securities equalling all times the amount funds de- 
posit. Provided, further, that the applicants may deposit lieu 
the above listed securities, bonds any county, school district 
municipality within the State South Dakota, warrants any 
county, municipal corporation school district within the State 
South Dakota, first real estate mortgages farm lands within the 
county, same accepted wholly the discretion the board 
county 

Section 8984, Rev. Code 1919, from its original enactment section 
33, art. 222, Laws 1909, and subsequent amendments including 
chapter 50, Laws 1933, has contained the provision that bank shall 
give preference any depositor creditor pledging the assets 
the bank collateral security. exception has been made this 
general prohibition include deposits made the state, counties, and 
municipal corporations. This exception was made the enactment 
chapter 53, Laws 1927, and the same exception contained chapter 
50, Laws 1933. The portion the statute material this case 
follows: ‘‘A State Bank may deposit security for public money, with 
the State Treasurer, any county treasurer, treasurer any municipal 
corporation, such trustee may agreed upon, any the follow- 

ing securities: bonds, certificates indebtedness, treasury certificates 
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the United States, bonds any Federal Land Bank Federal 
Intermediate Credit Bank Joint Stock Land Bank the United 
States bonds any territorial insular possessions the United 
States, bonds, warrants securities any kind issued the State 
South Dakota, bonds warrants any county, township, school 
district, municipal corporation, the State South Dakota, 
first real estate mortgages farm lands within said county, bonds 
any State territory the United States order qualify 
depositaries state, county and municipal 

These sections specifically enumerate first real estate mortgages 
farm lands within the county. The mortgages pledged and involved 
this case were farm lands outside the county Potter and included 
mortgage property within the corporate limits the town 
Hoven. This court Ruden City Platte, 252 32, con- 
sidered the authority bank mortgage its banking house secure 
the payment municipal funds. The precise point was there urged 
that bank pledge any asset other than those expressly set forth 
the statute, but the question was not determined. was held that 
the banking house was fixed asset, and that the statute did not ex- 
pressly implication authorize permit bank hypothecate 
fixed capital asset security for municipal funds. 

the duty the county treasurer, above stated, under the 
provisions section 6888, deposit all funds his possession 
virtue his office one more banks designated the board 
county commissioners county depositaries. County funds may 
secured ‘‘a good and sufficient bond the county,’’ depositary 
may lieu such bond pledge specified securities. Appellant urges 
that since the original enactment this section 1897 has been 
the policy this state require some security for deposit 
county funds; that when the Legislature the amendment 1925 
the provisions this section authorized county commissioners accept 
specified securities lieu bond had mind the protection 
publie funds; and this was the intention the Legislature would 
not inferred that county deprived security for its de- 
posits county officers accepted assets other than those specified the 
statutes. Especially this apparent, counsel for the appellant say, 
when consider the history this legislation. Section 8984, which 
prohibits state banks from pledging assets, was not amended include 
exception permitting preference county deposits until the ses- 
sion 1927, two years after the enactment the amendment per- 
mitting counties accept specified assets lieu bond. the ex- 
press authority for county receive designated assets lieu 
bond was implied grant the part bank pledge the desig- 
nated assets for the purpose receiving county deposits, reason 
would apparent, urges the appellant, when the statute enumerates 
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gilt-edged securities secure public funds, for holding that bank 
could not pledge less desirable securities not included within the classes 
specified the statute, and the cases Melavon Hunker, 
408, 299 1075, and Bliss Mason, 121 Neb. 484, 237 581, are 
support such contentions. See, also, Schornick Butler 
(Ind. Sup.) 185 111; First American Bank Trust Co. Palm 
Beach, Fla. 247, 117 So. 900, 1398. holding that 
bank may pledge its assets, these cases either hold that the practice 
not contrary the legislatively declared policy, that without dis- 
tinguishing between deposit and loan the power secure deposit 
pledge derived from the implied power bank borrow 
money and pledge collateral. 

The amendment section 6888 1925 (chapter 295), authorizing 
county receive certain specified securities pledge secure 
county deposits, for reasons stated Hirning Toohey, 457, 
210 723, 724, action recover securities pledged and de- 
livered city treasurer secure deposit municipal funds, did 
not impliedly grant authority banks make such pledge. Section 
6344, Rev. Code 1919, provided that the governing body municipal 
must require depositary ‘‘good and sufficient bonds 
other Construing this statutory provision and the pro- 
visions section 8984 prior its amendment 1927, this court said: 
requirement that the depositary shall give bonds other security 
before being intrusted with the funds restriction upon the 
governing body the city, and does not enlarge extend the powers 
the bank seeking designated depositary. The purpose 
section 6344 provide for the safety public funds, and was 
enacted control the governing body cities its management 
such funds. Section 8984 part the Banking Act applicable 
state banks only, and its evident purpose control banks and bank- 
ing operations. One its restrictions forbids state bank secure 
deposits with its assets. exception made deposits public 
funds, although, exception was intended, here was the logical 
place make 

There want harmony the decisions relating the power 
banks the absence statutory authority pledge their assets. 
Texas Pacific Ry. Co. Pottorff, 291 245, Ct. 416, 
Ed. 777; City Marion, Sneeden, 291 262, Ct. 421, 
diversity judicial opinion has been influenced varying views 
courts whether public policy against the pledging bank 
assets secure deposits. But the Legislature has expressly denied the 
right banks pledge their assets secure deposits, except those 


instances where banks are expressly given such authority, and has ex- 


pressly declared the policy this state. The securities ques- 


970 
{ 


THE BANKING LAW JOURNAL 971 


tion are not within the statutory exceptions. The pledging assets 
other than those specified unauthorized, and was not therefore 
within the power the bank pledge the assets which the plaintiff 
here seeks recover. 

Counsel contend that the bank did not have authority pledge 
the securities question follows that the bank was trustee the 
county deposit. may assume for the purpose this decision that 
the deposit made violation law constituted trust maleficio. 
cestui que trust entitled judgment for the return the money 
property which has been traced and identified. Colteaux Trust 
Savings Bank, 443, 218 151; Milligan First State 
124, 235 120. Since the county did not trace and identify 
the funds deposited, did not establish right judgment for the 
restoration trust fund. 

The judgment and order appealed from are affirmed. 


SECURITIES DEPOSITED TRUST COMPANY 
WITH STATE TREASURER 


Erion Packing Company Strain, Supreme Court South Dakota, 
255 Rep. 794 


The securities deposited trust company with the state treas- 
urer pursuant the laws South Dakota ($50,000) are intended 
secure the trust obligations the trust company only, dis- 
tinguished from the obligations incurred its general banking 
business. Upon the closing the trust company the trust obliga- 
tions must paid first. 


Suit the Erion Packing Company against Strain, Super- 
intendent Banks, charge the Mitchell Trust Company 
Mitchell, South Dakota, for the purpose liquidation, and the Mitchell 
Trust Company Mitchell. From judgment favor the plaintiff, 
the defendants appeal. 

Affirmed. 

Fellows, Fellows Tinan and Morgan Whiting, all Mitchell, 
for appellants. 

Miller Shandorf, Mitchell, for respondent. 

RUDOLPH, J.—The Mitchell Trust Company, corporation, or- 
ganized under the provisions chapter part 18, title Rev. Code 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §143. 
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1919 (section 9032 seq.), became insolvent and was closed the 
7th day August, 1933. qualify trust company the Mitchell 
Trust Company had deposited with the state treasurer the state 
South Dakota bonds and securities the sum $50,000, which were 
deposit with the state treasurer the time the closing. addi- 
tion doing trust company business, the said Mitchell Trust Com- 
pany did general banking business under the provisions section 
9033, Rev. Code 1919. The liabilities the trust company the 
time closed consisted, part, liabilities incurred transacting 
trust company business, and, part, liabilities incurred trans- 
acting banking business. the time the closing the trust com- 
pany, the plaintiff had deposit therein the sum $2,376.57, which, 
conceded, was deposit with the said trust company its ca- 
pacity trust company. The plaintiff filed with the superintendent 
banks, who had taken charge the liquidation the said trust 
company, claim and asked that the same given preference over 
the claims the general banking depositors the said institution, 
and that paid full out the securities and assets deposited 
with the state treasurer. The superintendent banks rejected the 
claim preferred claim, and this proceeding was then brought 
against the superintendent banks. The matter was submitted the 
trial court upon stipulated facts. The trial court held: ‘‘That the 
$50,000 worth securities now deposit with the State Treasurer 
South Dakota, from the Mitchell Trust Company shall applied ex- 
the payment the trust deposits and trust obligations 
said Mitchell Trust Company until said trust deposits and trust ob- 
ligations are paid full said securities exhausted and that none 
said securities may used for the payment obligations said 
Mitchell Trust Company, other than trust deposits and trust obligations 
until such trust deposits and trust obligations have been paid 

This appeal the superintendent banks, and the question 
involved whether the holding the trial court set out above should 
sustained. 

Section 9034, Rev. Code 1919, follows: “Capital Stock Re- 
quired. The capital stock any such corporation (trust company) 
shall fixed and limited the articles incorporation, and must 
least fifty thousand dollars cities towns less than five 
thousand inhabitants and shall not less than one hundred thousand 
dollars cities five thousand inhabitants, more, all which 
shall paid full lawful money the United States. soon 
possible and not later than six months after any such company shall 
have commenced business under the provisions this chapter, be- 
fore accepting any trust contemplated this chapter, shall 
deposit with the state treasurer not less than fifty per cent. the 
amount its capital stock, nor more than one hundred thousand dol- 
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lars; such deposit bonds and mortgages, notes and mortgages 
unincumbered real property within this state worth double the 
amount secured thereby, bonds the United States, any state 
the United States that has not defaulted its principal interest 
within ten years, any organized county township, incorporated 
town school district, this state any other state, duly 
authorized issued, and upon all which bonds other secu- 
rities there shall have been default the payment interest 
which bonds and mortgages, notes and mortgages, bonds 
shall held the state treasurer, trust, security for the de- 
positors and such corporation. 

the contention the appellant that the above section, wherein 
provides ‘‘which bonds and mortgages, notes and mortgages, 
bonds shall held the state treasurer, trust, security for the 
depositors and such makes distinction 
between the depositors and the corporation its capacity 
trust company, and the depositors and creditors the corpora- 
tion its conducting banking business, and that fol- 
lows, therefore, that the assets the hands the state treasurer should 
distributed among the creditors without regard the nature the 
claim involved. The clause the statute upon which appellant relies, 
when disassociated with other provisions the law relating trust 
companies, apparently sustains appellant’s contention. interpret- 
ing this statute the important thing ascertain the intent the 
lawmaking power enacting it, and the intent the Legislature 
enacting the whole act relating trust companies should control the 
interpretation any particular part that act. Red Wing Sewer 
Pipe Co. City Pierre, 276, 154 712. Reading the 
act whole and the light its history prior its passage, 
believe clear that was the intention the Legislature that the 
assets deposited with the state treasurer should held the state 
treasurer security for the creditors the trust company, dis- 
tinguished from the creditors doing banking business with the cor- 
poration. Under the original Trust Company Act (chapter 74, Laws 
1905) corporations formed thereunder were given not only trust pow- 
ers, but substance general banking powers (section subd. 10, 
seems quite clear under section the 1905 law that the bond 
there required need only given before undertaking execute any 
trust and was specifically for the protection trust creditors dis- 
tinguished from others. seems quite reasonable believe that the 
Legislature (even did not state clearly might desir- 
able), when 1911 and again the present statute omitted provi- 
for the bond and provided for the deposit here involved, mani- 
festly intended such deposit (as the bond previously had been) 
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for the protection trust creditors distinguished from bank 
other general creditors the corporation. 

section 9033, wherein provided that corporation organized 
trust company ‘‘may also banking business,’’ further 
provided that doing such business the corporation ‘‘shall governed 
by, and subject to,’’ the laws relating banks, which laws are con- 
tained chapter separate and apart from the chapter our Code 
relating trust companies. further appears from section 9034 that 
the requirement depositing the assets with the state treasurer 
requirement looking toward the security trust depositors rather 
than the security those doing banking business with the cor- 
poration under the provisions section 9033. Section 9034 provides, 
part, follows: ‘‘As soon possible and not later than six months 
after any such company shall have commenced business under the pro- 
visions this chapter, before accepting any trust contemplated 
this chapter, shall deposit with the state the assets for 
the purpose securing the ‘‘depositors and such cor- 
poration.’’ appears therefore that condition precedent doing 
trust company business the deposit must made with the state 
treasurer. hardly seems reasonable say that the Legislature 
would make the deposit securities condition which must com- 
plied with before the corporation could accept any trust, and the 
same section provide that these same securities should security for 
other than trust creditors the corporation. would seem that 
the very object enacting special law whereby corporation may 
accept trust give the trust thus accepted some security and 
protection not generally accorded strictly banking transaction. 
are the opinion that this additional protection intended 
given the trust transaction the security offered the deposit with 
the state treasurer. extend this security those conducting 
banking business with the corporation would defeat the very object the 
Legislature had enacting special legislation governing corporation 
organized accept trust. 

virtue the provisions section 9033 the Legislature permitted 
the corporation banking business and extended those doing 
banking business with the corporation the protection the same 
laws afforded persons doing business with corporation organized 
under the banking laws; know reason why the Legislature 
should intend give them any further protection, and are con- 
vineed that such intention appears from the mere use the term 
corporation’’ section 9034. will noted that section 9032 
provides for the organization corporation ‘‘for the purpose 
carrying trust company Nothing said that sec- 
tion relating banking business. believe reasonable and 
logical say that when the Legislature section 9034 provided that 
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the assets deposited with the state treasurer should held security 
for the depositors and creditors ‘‘such corporation,’’ referred 
the use the term ‘‘such corporation’’ the corporation had au- 
thorized section 9032 conduct trust company business. 

The holding the trial court affirmed. 

All the Judges concur. 


DELAY CASHING CERTIFICATES 
DEPOSIT ADMINISTRATOR 


Stroud Stroud, Supreme Court North Carolina, 175 Rep. 131 


The administrators estate, holding certificates deposit 
part the assets the estate, will not personally liable for 
loss resulting from the failure the banks issuing the certificates 
about four months after the appointment the administrators, even 
though some the next kin, becoming apprehensive the 
general banking situation, requested the administrators collect 
the certificates. 

The administrators this case qualified such December 
16, 1930. There came their hands part the assets the 
estate certain certificates deposit issued three banks Kinston, 
North Carolina, aggregating more than $16,000. Some the next 
kin, feeling that banks generally were not sound condition, 
requested the administrators collect the certificates. The ad- 
ministrators, however, held the certificates until the failure 
the three banks, two which failed April 21, 1931, and one 
April 29, 1931. the time the commencement this action 
against the administrators, some two years later, the banks had paid 
dividends amounting five, eight and nine per cent., respectively. 
was held that, notwithstanding the insistence the part the 
next kin that the certificates cashed, the administrators were 
not personally liable. 


Action Eddie Stroud and others, next kin and distributees 
the estate Phillip Stroud, deceased, against Stroud and another, 
administrators Phillip Stroud, deceased, and another. From judg- 
ment dismissing the action, plaintiffs appeal. 

Affirmed. 

The plaintiffs this action are next kin and distributees the 
estate Phillip Stroud, who died intestate, Lenoir County, C., 
December 10, 1930. 

The defendants, Stroud and Thomas Stroud, brothers 
Phillip Stroud, and also next kin and distributees his estate, were 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §470. 
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duly appointed his administrators the clerk the superior court 
Lenoir County, and having first filed bond required statute, 
with the defendant Aetna Casualty Surety Company, surety, duly 
qualified such administrators December 16, 1930. 

Among the assets belonging the estate Phillip Stroud, deceased, 
which came into the hands the defendant administrators, were cer- 
tain certificates deposit issued Phillip Stroud, from time time 
(1) the National Bank Kinston, C., aggregating the sum 
(2) the First National Bank Kinston, C., aggregat- 
ing the sum $4,492.34; and (3) the Farmers’ Merchants’ Bank 
Kinston, C., aggregating the sum $11,941.04. Each these 
certificates deposit was payable the order Phillip Stroud; the 
amount each certificate bore interest from its date per cent. per 
annum; the deposit was not subject check, but was payable the 
holder the certificate. Each issuing bank reserved the right re- 
quire from the holder the certificate thirty days’ notice his purpose 
withdraw the deposit for which the certificate was issued. 

notice was given the defendant administrators either 
said banks their purpose withdraw the amounts said deposits. 
The said defendants kept the said certificates deposit, and have not 
collected the same. 

The National Bank Kinston closed its doors and ceased 
business April 21, 1931, because its insolvency that date. Its 
assets are now process liquidation. dividend only per 
cent. has been paid the claims its including the claim 
the defendant administrators. The assets said bank are not suffi- 
cient amount pay said claims full. 

The First National Bank Kinston also closed its doors and ceased 
business April 21, 1931, because its that date. 
Its assets are now process liquidation. dividend only per 
cent. has been paid the claims its creditors, including the claim 
the defendant administrators. The assets said bank are not suffi- 
cient amount pay said claims full. 

The Farmers’ Merchants’ Bank Kinston closed its doors and 
ceased business April 29, 1931, because its insolvency 
that date. Its assets are now process liquidation. dividend 
only per cent. has been paid the claims its creditors, including 
the claim the defendant administrators. The assets said bank 
are not sufficient amount pay said claims full. 

This action was begun January 19, 1933, recover the de- 
fendant administrators and the surety their bond, the amount 
the loss, which plaintiffs, next kin and distributees the estate 
Phillip Stroud, have suffered account the failure said de- 
fendants collect the full amounts said certificates deposit. 
alleged the complaint that said loss was the negligence 
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the defendant administrators failing collect from said banks 
prior their closing the amounts said certificates deposit. The 
defendants deny that such failure was due any negligence their 
part. 
There was evidence the trial tending show that after the de- 
fendant administrators had qualified, and had taken said certificates 
deposit into their possession assets the estate their intestate, 
certain the plaintiffs had, from time time, insisted that said de- 
fendants collect the said certificates deposit and deposit the amounts 
safety deposit box. These plaintiffs testified that, because 
other banks this state and elsewhere had closed their doors and 
ceased business after the death Phillip Stroud, they were ap- 
prehensive that the banks Kinston would likewise. There was 
evidence tending show that these plaintiffs had any other ground 
for their apprehension than the conditions then prevailing this state 
and elsewhere, with respect banks. Each the banks whose 
deposit were held the defendants assets the estate 
their intestate continued business from the death Phillip Stroud, 
December 10, 1930, the date its closing April, 1931. There 
was evidence tending show that the defendant administrators had 
any reason suspect that either said banks was insolvent, prior 
the date its closing. 

the close the evidence for the plaintiffs, the defendants moved 
for judgment nonsuit, the ground that there was evidence 
tending show that the loss which plaintiffs had suffered reason 
the failure the defendant administrators collect the amounts 
said certificates deposit was caused the negligence said 
defendants. The motion was allowed, and plaintiffs duly excepted.. 

From judgment dismissing the action, the plaintiffs appealed the 
Supreme Court. 

Shaw Jones and Wallace White, all Kinston, for appellants. 

Rouse Rouse and Stroud, all Kinston, and Carr, Poisson 
James, Wilmington, for appellees. 


CONNOR, J.—It well settled the law this state and else- 
where that neither executor, administrator, nor guardian 
insurer the assets the estate committed his custody and care. 
Deberry Ivey, 370, said: ‘‘An executor, like other 
trustees, not insurer, nor held liable such taking care 
the assets which come his hands, nor them. 
answerable only for that crassa negligentia, gross neglect, which 
evidences mala fides (bad faith). The estates deceased persons are 
concerned the existence such principle. executor 
was put into the position insurer—answerable for any neglect, 
however slight—unprotected honest endeavor perform his 
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duties, honest and responsible men would rarely found willing 
incur the and those only would incur who calculated 
the probable gain and See Thigpen Trust 203 291, 
165 720. 

This principle applicable the facts shown all the evidence 
the trial this action. There was evidence tending show that 
the defendants were negligent failing collect the certificates 
deposit which were issued their intestate, and which came into their 
possession assets his estate. The amount each certificate bore 
interest the rate per cent. per annum; each certificate was issued 
bank which had been selected the deceased depository, and 
which was open for business continuously from his death until closed 
the end about four months. During this time, the defendant ad- 
ministrators had notice that either said banks was unsound, 
would probably forced close its doors, because its insolvency. 
The fact that other banks had closed and ceased business was not 
sufficient put defendants notice that the banks Kinston were 
unsound condition, prior their closing, such was the fact. 

The loss the plaintiffs the instant case one the 
casualties business, and must borne them, just similar losses 
have been and must borne many others. There principle 
law which upon the facts shown all the evidence imposes this 
loss upon the defendant administrators the surety their bond. 


There error the judgment dismissing the action nonsuit. 
Affirmed. 


HOLDER DRAFT ENTITLED 
PREFERENCE 


Thomson Bank Gerster, Springfield, Mo., Court Appeals, 


Where the holder check presents the drawee bank and 
the bank, not having sufficient funds pay the check, gives draft 
for the amount the check instead money and the bank fails 
before the draft can collected, the holder the draft entitled 
preference payment over other creditors. 


Action Thomson against the Bank Gerster and another. 
Judgment for plaintiff, and defendants appeal. 
Affirmed. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §152. 
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Crook, Osceola, and Herman Pufahl, Bolivar, for ap- 


pellants. 
Dewey Thatch, Osceola, for respondent. 


BAILEY, J.—This action depositor the Bank 
Gerster against the bank and the finance commissioner the state 
Missouri, charge the affairs said bank for liquidation, estab- 
lish preferred claim the sum $600. The trial court held that 
claimant was entitled preference that amount, less the sum 
$210, being plaintiff’s share dividend declared after the institu- 
tion this suit. Judgment was accordingly rendered allowing 
preference the sum $390, and defendants have appealed. 

The facts upon which the claim for preference based are sub- 
stantially follows: The Bank Gerster closed its doors and placed 
its assets the hands the commissioner finance the 14th day 
February, 1931; claimant, plaintiff herein, was that time, and 
had been for several years, patron and depositor said bank; 
the 13th day February had checking account and also time 
deposit therein, both which aggregated the sum $806. that 
date, which was the last day the bank was open, claimant went the 
bank for the purpose withdrawing his money, and informed the 
cashier, Mr. Polson. Thereupon the cashier informed claimant that 
was all could pay him; that claimant refused take 
small amount, and, after some conversation, the cashier informed 
claimant that the bank had $7,000 $8,000 the Commerce Trust 
Company Kansas City; that, claimant would transfer his time 
deposit his checking account, (the cashier) would issue claimant 
draft his check. Plaintiff testified what then took place 
follows: ‘‘I gave him that time deposit and wrote out deposit 
slip for that time deposit, Five Hundred Ten Dollars ($510.00), the 
Five Hundred Dollars ($500.00) principal and Ten Dollars ($10.00) 
interest, and checking aceount was approximately Eight 
Hundred Six Dollars ($806.00) after gave him that time deposit slip 
talked quite bit, ten fifteen minutes. was considerably 
worried, did not know what and says, ‘How much are you 
going tell write this draft for?’ says, ‘Don’t take all 
out, leave part did not want anything that would 
get himself bad; other words, wanted keep the Bank and 
his name clear. Now that the reason did not take out Eight 
Hundred Six Dollars ($806.00), because Mr. Polson suggested leave 
part there. talked quite while about and compromised 
that amount. This Six Hundred Dollars ($600.00) draft was 
issued after had deposited the Five Hundred Ten Dollars ($510.00) 
referred the time certificate. just wrote out check the 
Bank Gerster checking for the full amount Six 
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Hundred Dollars ($600.00). The purpose going there was 
withdraw account; get out there. considered the draft good 
would not have taken it. was presented the Commerce Trust 
Company the morning the 14th. was not paid. The reason given 
for non-payment was this slip and read. ‘Drawing Bank Reported 
Closed.’ 

The cashier testified that the day claimant came and asked for 
his money the bank did not have sufficient cash hand pay plain- 
tiff, but did have more than $2,000 the Commerce Trust Company, 
and that plaintiff thereafter agreed accept the $600 draft the 
Commerce Trust Company. The evidence further shows that the 
13th and 14th February the Bank Gerster had cash hand the 
sum $250.58. The commissioner finance allowed plaintiff’s claim 
general claim. 

Defendant contends that plaintiff not entitled preference 
for the following principal reasons: (1) That there was augmenta- 
tion assets the bank shown the transaction; (2) that trust 
was established, but the relationship debtor and creditor continued 
after the issuance the draft; (3) that party buying draft and 
paying cash therefor not entitled priority. 

the first proposition, has been determined that, where 
depositor presents his check for payment the bank which the 
check drawn, becames the duty the bank cash the check, and, 
although fails so, equity regards that done which should 
have been done, that the assets the bank must considered 
reduced the amount the check, and the legal effect the refusal 
pay the check increases the assets the bank the amount the 
Johnson Farmers’ Bank Clarksdale, 223 Mo. App. 513, 
W.(2d) 1090, cit. 1092. 

consider that rule applicable here. Plaintiff demanded his 
money, and was told there was not sufficient funds the bank pay 
him more than seven eight dollars. was then told that, 
would write his check for $600, would paid Kansas City. This 
did, and draft was issued him lieu cash which had the 
right expect. Had plaintiff gone the bank for the purpose 
buying draft and the draft had been issued his check, the con- 
tention defendants would sound. Cormaney Wells-Hine Trust 
Co. (Mo. App.) W.(2d) 172. But, where draft issued under 
the circumstances shown the case bar, think the effect the 
whole transaction was the same plaintiff had been refused pay- 
ment his check for the amount the draft, the Johnson Case, 
supra. also similar case where customer pays cash for 
draft issued the officers bank who know the bank insolvent 
and the draft not likely paid. Under such circumstances, 
equitable assignment pro tanto arises for the amount the draft, and 
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the funds the issuing bank its own vault its correspondent 
bank are impressed with trust favor the payee. Missouri Pub- 
lic Service Co. Cantley (Mo. App.) W.(2d) 755. 

The evidence this case further shows that the defendant bank 
had sufficient funds and assets hand the Commerce Trust Com- 
pany which the draft was drawn pay the draft, and, under the 
circumstances here shown, the failure pay the draft created trust 
fund the hands the liquidating officer for the amount thereof, 
and the claim should allowed preference. Householder Cant- 
ley (Mo. App.) W.(2d) 1034; Bank Poplar Bluff Mills- 
paugh, 313 Mo. 412, 281 733, 754. 

What have said disposes other points made defendants, 
and think the judgment the trial court allowing preference 


SURETY BONDS NOT RELEASED 
ACCELERATION MATURITY 


First Minneapolis Trust Co. Nicollet Syndicate, Inc., Supreme Court 
Minnesota, 256 Rep. 240 


The defendants, sureties, signed agreement the back 
each series bonds guaranteeing ‘‘the payment both prin- 
and interest the within bond and when such principal 
and/or interest Each bond provided its face that, 
the event default principal interest any the bonds, 
all the unpaid bonds might declared immediately due. de- 
fault occurred and the trustee under the deed trust securing the 
bonds accelerated the maturities the unpaid bonds. was held 
that this did not constitute alteration the contract releasing 
the sureties from liability. 

was also held that the failure the trustee file claim within 
proper time against the estate one the sureties who died did 
not relieve the other surety from liability. 


Action the First Minneapolis Trust Company, trustee, against 
the Nicollet Syndicate, Incorporated, and others. From order deny- 
ing their motion for new trial, defendants appeal. 

Affirmed. 

Mercer, Minneapolis, for appellants. 

Stinchfield, Mackall, Crounse, McNally Moore and Donald 
Holmes, all Minneapolis, for respondent. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1395. 
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HILTON, recover the balance due certain bonds 
secured real estate situate Minneapolis, issued defendant 
Nicollet Syndicate, Inc., and guaranteed defendant Benjamin and 
one James Leck. The trial court made findings fact and conclusions 
law and ordered judgment favor plaintiff. Defendants appeal 
from order denying their motion for new trial. 

April 1920, one Fiske gave ground lease certain real 
estate located Minneapolis William Redlin for term one 
hundred years; the same time Fiske sold Redlin the buildings 
the property for $40,000. Thereafter Redlin assigned his interest 
the property defendant Nicollet Syndicate, Inc. about Sep- 
tember 1923, Fiske assigned, trust, all his right, title, and interest 
and said real estate Wells-Dickey Trust Company. April 15, 
1924, the Nicollet Syndicate gave the Wells-Dickey Trust Company 
trust deed mortgage upon the property security for issue 
$60,000 first mortgage gold bonds. Subsequently, the First Minneapolis 
Trust Company, plaintiff here, reason consolidation with the 
Wells-Dickey Trust Company, became the successor trustee under both 
the Fiske trust and the Syndicate trust deed. 

Defendants Benjamin and Leck, both whom were stockholders, 
officers, and directors the defendant Nicollet Syndicate (the former 
its secretary-treasurer, the latter its president), guaranteed the pay- 
ment the bonds. The guaranty agreement, appearing the back 
each bond, was the following language: 


Principal and Interest. 

value received, the undersigned hereby waive demand, 
protest and notice non-payment and jointly and severally guar- 
antee the payment both principal and interest the within bond 
and when such principal and/or interest matures, and the holder shall 
not bound exhaust his remedies against the maker said bond 
before proceeding recover payment under this 


that agreement Benjamin and Leck each assumed the obligations 
surety. 

The bonds were made payable various dates, the last which 
matured April 15, 1931. October 15, 1930, the Nicollet Syndicate 
had defaulted the payment interest due the bonds and also 
the payment taxes and rental under the ground lease. Plaintiff, 
trustee under the Nicollet Syndicate trust indenure, after giving the 
proper notice, accelerated the maturities the bonds remaining unpaid 

Defendant Benjamin contends that the contract entered into was 
changed without his consent because the acceleration the bonds 
and that therefore released from all liability. asserts that 
his agreement guaranteed payment the bonds only upon the date 
designated each and specified the trust deed; that did not 
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guarantee payment upon earlier date. will noted from the 
agreement hereinbefore quoted, the sureties guaranteed payment 
principal and/or interest ‘‘the within bond.’’ Each bond provided: 


any default made the payment the interest this 
bond, any default made the payment the principal 
interest any the bonds herein mentioned, any default 
made any the terms conditions the mortgage trust deed 
hereinafter mentioned, and any such default continue for period 
thirty (30) days, then and any such event, the principal this 
bond and all such other bonds may become immediately due and 
payable the manner and with the effect provided said mortgage 


deed trust. 
bond series eighty-three bonds like tenor and 


date, numbered consecutively from 83, both which 
said bonds are the sum $500.00 each, and said bonds being 
numbered 83, are the sum $1, 000 each, which mature 
shown the mortgage deed trust hereinafter mentioned. 


The trust deed mortgage provided that event default, ‘‘The 
trustee may, and upon the written request the holders one-third 
(1/3) amount said bonds then outstanding the trustee shall, de- 
the principal all said bonds, issued and then outstanding, 
together with interest thereon then accrued, forthwith due and pay- 
able, and thereupon and without notice the mortgagor, the same and 
all thereof shall become immediately due and payable, anything con- 
tained said bonds, herein the contrary, 
From the language the bonds and the trust indenture the only 
reasonable interpretation placed upon the agreement the 
sureties that they unconditionally promised pay the bonds not only 
the dates specifically stated, but also such date might set 
Schlozer Heckeroth, 174 Minn. 525, 219 921. 
Benjamin’s cosurety died testate 1928. Proceedings probate 
his estate were commenced Hennepin County and are there pending. 
The time file claims expired June 1929. Plaintiff here did not file 
claim against the estate within that time, nor did make application 
for extension within the one year and six months’ period allowed 
section 8811, Mason’s Minn. St. 1927. January 15, 1931, did, 
behalf the bondholders, petition the probate court for such ex- 
tension time and for leave file claim against the estate. The 
claim was disallowed appeal the district court the probate court 
was affirmed. appeal was taken this court where the action 
the lower courts was affirmed. State Minnesota rel. First Minne- 
apolis Trust Co. Honorable Manley Fosseen (Minn.) 255 
816 (opinion filed June 22, 1934). that case held, against the 
contentions the First Minneapolis Trust Company, that its claim 
the guaranty James Leck against his estate was not contingent 
upon default the payment interest principal the bonds; 
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that the guaranty was definite, unconditional contract pay prin- 
cipal and interest; that there was nothing contingent uncertain 
about the obligation; that was primary one; could not 
allowed after the time for filing claims had expired. that case 
the question whether the probate court had power allow contingent 
claim, which becomes absolute after the expiration the time file 
claims but before the estate closed, was not decided, nor are 
upon answer that question here, the question whether 
Benjamin’s claim against the Leck estate not contingent one. 

The contention Benjamin that was released from least half 
his obligation because the plaintiff failed file within proper time its 
claim probate court against the Leck estate, thus depriving him 
whatever right might have had against that estate. This position 
untenable. The obligation each surety the terms their agree- 
ment was joint and several. Both could have been sued together 
either one could have been sued separately and made pay the obliga- 
tion full without releasing the other. Mason’s Minn. St. 1927, 
9411. support the view that the failure plaintiff file its 
claim against the estate Leck did not release Benjamin, need cite 
only Manchester Savings Bank Lynch, 151 Minn. 349, 186 
794, 1210, Minn. Law Rev. 417. The decision therein 
contains complete and thorough discussion the question here in- 
volved, with citations numerous authorities, both this and other 
jurisdictions. That decision overruled Siebert Quesnel, Minn. 
107, 803, Am. St. Rep. 441, and definitely settled the 
question against contentions such are here made defendant 
Benjamin. 

January, 1931, the First Minneapolis Trust Company, trustee 
under the Fiske trust, canceled the ground lease and obtained possession 
the property from the Lancaster Corporation, the then successor 
the Syndicate’s interest therein. See First Minneapolis Trust Co. 
Corporation, 185 Minn. 121, 240 459. Defendants’ 
position that, because the First Minneapolis Trust Company took 
possession the property upon which the bonds were secured, the bonds 
must considered, them, having been paid. see merit 
such claim. The First Minneapolis Trust Company canceling 
the ground lease, was authorized the terms the lease do, 
was acting its capacity trustee for the Fiske estate; its action 
here behalf the bondholders, upon the unconditional promise 
the defendants pay the bonds. Defendant Nicollet Syndicate 
have (and, indeed, had its trust deed 
mortgage given secure the bonds) paid the taxes and the rent due 
under the lease and thereby prevented the forfeiture the property 
and preserved the security thereof the bondholders. Its failure 
perform its obligation that respect cannot possibly work its benefit 
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relieve from liability pay the bonds. Defendant Benjamin’s 
liability not all contingent upon anything that might might not 
have been done under the ground lease; his absolute, unconditional 
obligation. But the Syndicate claims that was released from its 
obligation pay the rent under the lease for the reason that the First 
Minneapolis Trust Company, trustee for the Fiske estate, had for 
time accepted rent payments from subsequent lessees. not think 
the here warrant any such conclusion. What the Nicollet 
Syndicate’s obligation may under the ground lease not here im- 
portant, for cannot escape the obligation undertaken the 
trust indenture pay ‘‘all taxes, assessments, liens and charges that 
may for any purpose, lawfully assessed, charged imposed upon 
the and ‘‘faithfully and completely perform and carry out 
each and every one the covenants, promises and agreements said 
lease contained that the security intended effected 
this instrument will not, any time, endangered imperilled 
failure the part the mortgagor comply with all the re- 
quirements said 

This case was remarkably well briefed and argued orally respec- 
tive counsel. have given careful consideration all the points 
advanced and conclude that there were reversible errors the trial 
the lower court and that its decision was correct. 

Affirmed. 


OFFICERS COMPANY LIABLE FOR LOSS 
TRUST FUNDS 


Duncan Williamson, Court Appeals Tennessee, Rep. 
(2d) 215 


Where funds are entrusted corporation for investment and 
the company permits them remain uninvested and deposits them 
the company’s general checking account and thereafter fails, the 
managing officers the company will personally liable for the 
loss sustained the owner the funds. The fact that they also 
had personal funds deposit the same account justifica- 
tion excuse. 

this the trial court held that the officers the investment 
company were not personally responsible. this appeal the court 
holds that the question their liability should have been submitted 
the jury. The case sent back for new trial. 


Action Tone Dunean against Williamson and others. 
Judgment for defendants, and plaintiff appeals. 
Reversed and remanded. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §477. 
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Brahan Houston and Hugh Stanton, both Memphis, for appellant. 
Canada and both Memphis, for appellees. 


HEISKELL, J.—The plaintiff seeks hold three officers the 
bankrupt corporation, Williamson Co., liable for loss fund 
placed with said corporation for investment. The trial judge, the 
close the plaintiff’s proof, directed verdict favor the de- 
fendants, and the plaintiff has appealed. 

The theory plaintiff that she turned over Williamson 
Co. fund $10,000 for investment; that same was kept invested 
for number years, but for some time proir the bankruptcy 
the corporation $5,500 said fund was left uninvested, and deposited 
the general account the corporation, which went the general 
Plaintiff contends that this was trust fund; that the plac- 
ing same deposit the account the corporation, which was 
checked upon for general purposes, was conversion the trust fund, 
for which the defendant officers, who managed the affairs the cor- 
poration, were personally liable. The theory the defendant that 
upon the facts made out plaintiff’s proof there was conversion, 
and, there was conversion the corporation, the defendants, 
officers thereof, are not liable. 

1913 1914 the plaintiff, having this $10,000 left her her 
husband’s death, was solicited number times those connected 
with Williamson Co. place the money with them for in- 
vestment. She went with her father, Ford, and talked with 
Williamson, the president. She told him she wanted keep the money 
invested safe first mortgages real estate, and that, she had two 
children, she would like get the interest monthly. She knew that 
ordinarily interest was paid semiannually. Williamson told her 
never loaned more than per cent. the value real estate, the 
investments would make would safe; that would willing 
advance her the interest each month, repaying when the interest 
came in; and that they had opportunity lend the money once. 

The money was turned over and was loaned once for ten years, 
but was repaid the end seven years, when was promptly re- 
loaned. Mrs. Duncan received $50 check each month. Only few 
times did fail appear promptly, and then was said this was 
due oversight. After the first loan, she gave little attention 
the matter investment, trusting Williamson Co. keep the fund 
invested. She was never notified that the fund was not invested 
any time. March 1928, $1,500 this money was paid William- 
son Co., and June 14, 1929, $4,000 was paid. This $5,500 was 
deposited the credit Williamson Co. their general 
checking account the Bank Commerce, and was never reinvested. 
November, 1930, Williamson Co. went into bankruptcy, 
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and plaintiff could claim only general creditor the bankrupt 
corporation. 

not denied that this fund was turned over William- 
son Co. for investment. said, however, that this fund was 
handled just like all other investment funds were handled. That 
defense other funds were mishandled. Again insisted that 
upon the facts stated the plaintiff, accepting the interest and leav- 
ing the management the fund Williamson Co., agreed, either 
expressly implication, that the fund should handled was 
and therefore there could conversion. not think so. She 
says was understood that the interest paid monthly was only 
paid out interest collected from the investment. She was not in- 
formed that any the fund was not invested any time. Williamson 
had told her they would always have opportunities for reinvestment 
soon loan was repaid. Even after the bankruptcy she did not 
think she would lose anything, and she would not have lost anything 
her money had been invested, while uninvested kept separate 
deposit trust fund. can see nothing what the plaintiff did 
change the nature this investment fund anything but trust fund. 

Commingling trust funds the trustee with its own general 
funds conversion the former for which the trustee held liable 
universally. Sanders, Trustee, Forgasson, Baxt. (62 Tenn.) 249- 
255; Hill Alston, Heisk. (59 Tenn.) 569; Mason Whitthorne, 
Cold. (42 Tenn.) 242. 

Mrs. Duncan was never notified that this money was deposited 
not safe. Much said about Williamson himself having $5,000 
more deposit the same account. That has nothing with 
the question here. the Bank Commerce had failed and the sole 
question had been his good faith and care selecting depository, his 
having deposited his own money the same bank would very 
but that trustee has money his own deposit his 
own credit excuse for depositing trust funds the same account. 
the trust fund had been kept separate the same bank, there would 
have been loss plaintiff, and, there had been loss failure 
the bank, there would have been liability the part the de- 
fendants. 

Counsel for defendants contend that any event the directors and 
officers the corporation are not liable. The cases cited support 
this proposition are, for the most part, cases where creditors bank 
seek hold the directors the bank responsible for negligence. 
Deaderick Bank Commerce, 100 Tenn. 457, 786; Briggs 
Spaulding, 141 132, Ct. 924, Ed. 662; Wallace 
Sav. Bank, Tenn. Pickle) 649, 448, Am. St. 
Rep. 625. 

These cases hold that bank directors are not trustees creditors 
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the bank. authority needed settle the question that bank 

depositors are mere creditors the bank, and that deposit does not 
become trust fund, but mere debt. These cases not meet the 
question raised the present case, where sought hold the 
officers, who managed the investment funds trust company, liable 
for the conversion trust 

The torts wrongs corporations through agents officers are 
governed different rule from that applicable where directors are 
sought held liable for corporate action involving negligence, 
where willful conduct cannot attributed the directors. Hawkins 
Lane, Tenn. App. 221; Nunnelly Southern Iron Co., Tenn. 

Hawkins Lane two are cited—Cone United Fruit 
Growers’ Ass’n, 171 530, 860, 862, and Dollar Lockney 
Supply Co. (Tex. Civ. App.) 164 1076. 

the first case fruit was shipped consignment and part the 
proceeds applied ‘‘to the purposes and expenses the corporation and 
the conduct its The headnote accurately expresses the 
holding the court: 


corporation engaged the business commission 
merchant misapplies the proceeds goods sold consignment, its 
officers, who knowingly participated the wrong, are individually 
liable, and may sued jointly 


the other case the plaintiff shipped cotton sold com- 
mission. The broker, corporation, sold the cotton and embezzled the 
proceeds, and the directors were held personally liable. The court 
said: 


directors, who knowingly appropriated the use 
the corporation the proceeds cotton held the corporation and 
belonging another, knowingly permitted the corporation 
are jointly and severally liable with the corporation therefor.’’ 


Shea Mabry, Lea (69 Tenn.) 319, the president and directors 
railroad corporation were held personally liable for the misappro- 
priation corporate funds unlawful purpose. 

are referred case holding that directors officers actually 
participating conversion trust property corporation are 
not personally liable. Cases are cited counsel for plaintiff holding 
that under such circumstances the directors are liable. Some cases 
far hold that directors who merely acquiesce the conver- 
sion trust property associate directors are liable. 

Vujacich Southern Commercial Co., Cal. App. 439, 132 80, 
81, involves claim laborers for funds deposited for safe-keeping, 
mingled with the corporate funds and used for corporate purposes. 
This was known the but authority was given the 
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use the money deposited. The directors were held 
liable. The same defense was made there here, that, while the cor- 
poration may liable, the directors are not personally liable. the 
opinion the court says: 


the case Winchester Howard, 136 Cal. 433, 692, 
77, Am. St. Rep. 153, while that decision involved different 
facts, much what there said pertinent argument sup- 
port the judgment against appellants. that decision de- 
clared that ‘directors and officers corporations, well trustees, 
have always been held responsible for loss resulting from misappro- 
priations the trust property made them with their consent.’ 


Walker Howell, 209 Iowa, 823, 226 85, 89, was suit 
against directors for conversion collateral the corporation. The 
court, holding the directors liable, said: 


behalf Howell and Taylor, argued that they, the 
corporation’s officers and directors, are not responsible appellants 
for the loss aforesaid. Regarding what may the law reference 
officer’s liability for nonfeasance, are not now concerned, and 
make pronouncement upon it. Appellees Howell and were 
the managers control the corporate activities. They, that 
furnished the collateral the trustees. Likewise, these man- 
agers arranged for, sanctioned, and generally controlled transfers and 
substitutions collateral. That the corporation misappropriated and 
converted the securities there doubt. (Citing 


Sweet Montpelier Savings Bank Trust Co., Kan. 47, 
542, 543, the Montpelier Savings Bank Trust Company forwarded 
the Trust Company America notes for collection, with instructions 
remit the proceeds when collected. The notes were collected, the 
proceeds credited the account the Montpelier Savings Bank, and 
mingled with the funds the Trust Company America. The Trust 
Company America passed into the hands receiver before any 
remittance was made. This suit hold Sweet and associate directors 
personally liable for conversion proceeds collected. 

The court said: 


the managing agents trust company mingle money 
collected for another with the current funds the company for use 
its business, violation the express directions the owner re- 
mit, knowingly permit their subordinates so, and the fund 
thereby lost, such agents will personally liable the owner there- 
for, although, the time such misappropriation, was the intent 
such managing agents account for and return the money the 
owner upon demand. think that this court its former decision 
this case touched the limit liberality favor trust company 
officers. The rapidly increasing volume important business trans- 
acted between persons widely separated from each other, wherein trust 
companies and similar agencies are necessarily employed, demand that 
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the officers such agencies held strict performance the 
duties confided them, and not wish further limit the 
rule their responsibility already 

Another objection made the plaintiff error that the verdict 
against Sweet not sustained the evidence. After careful ex- 
amination the evidence, think not only justified the verdict 
against Sweet, but would have sustained one against his codefendants. 
Sweet was president the company. large part its business 
passed through his hands and was brought his personal attention. 
had ample opportunity know about the transaction question. 
true that this was one mass items presented him, and 
might have failed make any distinct impression upon his mind. 
Whether did not was proper question for the 


The case Sweet Montpelier Savings Bank cited with approval 
Dollar Lockney Supply Co. (Tex. Civ. App.) 164 1076. 

the same effect the cases cited and quoted from are fol- 
lowing authorities: al. Dollar (Tex. Civ. App.) 176 
876; Rose Bernhardt, 107 Law, 501, 153 609; Miller 
Travers, App. 340; Bluefields Co. Lala Ferreras 
Cangelosi Co. al., 133 La. 424, So. 96; Fletcher, Cyclopedia 
Corporations, vol. 2539 and 2540. 

view the strong plea made the present case the honesty 
and good faith the defendants, wish call special attention 
the language the court Sweet Montpelier Savings Bank Trust 
Co., supra: agents will personally liable although, 
the time such misappropriation, was the intent such managing 
‘agents account for and return the money the owner upon de- 
mand.’’ conversion may merely technical. may involve 
intention appropriate one’s own use. may consistent with 
honesty purpose, but, there conversion and loss results, the 
officer who acts for the corporation, with its knowledge, liable. 
individual trustee who deposits trust fund his individual credit, 
resulting loss the fund, liable for conversion, although 
may not have dreamed appropriating the money his own use 
and may have intended devote the money strictly the uses the 
trust. 

view these authorities, are the opinion that, there 
was conversion this fund Williamson Co. under the 
facts presented, the managing officers are liable. think also that 
the facts presented the witnesses for plaintiff would support 
verdict for plaintiff the conversion and the liability the de- 
fendants personally; therefore conclude that was error direct 
verdict for defendants and that the case should been submitted 
the jury. The assignment error this effect sustained. The 
case reversed and remanded for new trial. 

not necessary dispose the other assignments error. 
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NATIONAL BANK MAY PLEDGE ASSETS 
SECURITY FOR DEPOSITS 


Collins School District Borough Trafford, Circuit Court 
Appeals, Fed. Rep. (2d) 339 


national bank Pennsylvania may pledge its assets secure 
deposit school district funds. 

This under United States Code 90, providing that 
tional bank may give security for deposits public funds the 
same kind state banks the state which located are 
authorized law give. 

action this kind the receiver closed bank re- 
cover securities pledged the bank, the receiver claims that the 
pledge invalid because made contemplation bankruptcy, the 
burden proof rests upon him. The pledge here was made 
September and the bank closed October 22. was held that 
the receiver had not established that the pledge was made con- 
templation and that the school district was, there- 
fore, entitled retain the pledged securities. 


Bill Oliver Collins, Receiver the First National Bank 
Trafford, Pa., John Feather, Receiver the First Na- 
tional Bank Trafford, Pa., against the School District the Borough 
Trafford and another. From decree dismissing the bill, plaintiff 
appeals. 

Affirmed. 

Carroll Caruthers, Fred and Christ Walthour, all 
Greensburg, Pa., for appellant. 

Robert Carson and Paul Barnhart, both Greensburg, Pa., 
for appellees. 


THOMPSON, J.—This appeal from decree the District 
Court for the Western District Pennsylvania. The appellant the 
receiver the First National Bank Trafford. The appellee, the 
school district the borough Trafford, municipal corporation 
the state Pennsylvania, had school funds deposit with the 
bank. The school district and the directors the bank entered into 
agreement September 28, 1931, whereby the bank was assign 
bonds and mortgages trustee security for the deposits. The 
bonds and mortgages were assigned October 22, 1931. The bank 
suspended business February 1932. Thereafter the trustee, 
behalf the school district, collected the interest upon the mortgages, 
and some instances the mortgage debt. The appellant bill 
prayed that, under the provivsions Rev. St. 5242 (12 USCA 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §362. 
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91), the agreement September 28, 1931, declared unlawful and 
void; that the deposit bonds and mortgages declared fraudulent 
and void; that the deposit thereof decreed constitute illegal 
preference; that the bonds and mortgages held trust for the 
receiver; that the trustee ordered reassign and deliver the 
receiver the bonds and mortgages remaining unsatisfied and unpaid; 
and that the trustee ordered account. The District Court, after 
trial bill, answer, and proofs, dismissed the bill. held that the 
appellant had failed prove that Rev. St. 5242 (12 USCA §91) 
applied. also held that the bank, virtue the Act June 25, 
1930 (12 USCA 90), had the right pledge its assets secure de- 
posits the school district, because the latter political subdivision 
state. 

The Act June 25, 1930 (12 USCA 90) provides: ‘‘Any asso- 
ciation may, upon the deposit with money State any 
political subdivision thereof, give security for the safe-keeping and 
prompt payment the money deposited, the same kind 
authorized the law the State which such association located 
the other banking institutions the 

Prior the passage that act, national bank had power 
make any pledge secure deposits except the federal deposits 
specifically provided for act Congress. Lewis Fidelity De- 
posit Co. Maryland, Ct. 848, Ed.—, opinion filed 
Supreme Court June 1934; Texas Pacific Railway Co. Pottorff, 
291 245, Ct. 416, Ed. 777; City Marion Sneeden, 
291 262, Ct. 421, Ed. 787. 

The Supreme Court Pennsylvania has held that bank, or- 
ganized under the laws the state, has power pledge assets se- 
any deposits whether private public funds. Cameron 
Allegheny County Home, 287 Pa. 326, 135 133; Cameron Christy, 
286 Pa. 405, 551; Rhoads, Pa. 319. follows that 
national bank, located the state Pennsylvania, has authority 
give security for money deposited with political subdivision 
the state. 

The appellant contends that, because the provisions Rev. St. 
5242 (12 USCA 91), the assignment the mortgages should de- 
null and void. The act relied upon reads: All assign- 
ments made after the commission act 
insolvency, contemplation thereof, made with view prevent 
the application its assets the manner prescribed this chapter, 
with view the preference one creditor another, except 
payment its circulating notes, shall utterly null and void; and 
attachment, injunction execution, shall issued against such 
association its property before final judgment any suit, action, 
proceeding, any State, county, municipal 
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The burden upon the receiver prove that the assignment was 
made contemplation insolvency. The word ‘‘contemplate,’’ 
defined the New Century Dictionary, means: (1) have view 
purpose; (2) intend; (3) have view future event. 
The District Court concluded upon sufficient evidence that the directors 
the bank did not intend have view purpose future 
event the insolvency the bank the time the assignment the 
bonds and mortgages. The appellant has not convinced that there 
was error the District Court’s findings fact and conclusions 
law. 

Decree affirmed. 


TRANSFER SHARES PRIOR FAILURE 
NATIONAL BANK 


Armstrong McAdams, United States Circuit Court Appeals, 
Fed. Rep, (2d) 314 


national bank stockholder, who transfers his shares more than 
sixty days prior the failure the bank, good faith and without 
knowledge the fact that the bank the time insolvent, will not 
subject the stockholder’s statutory double liability upon the 
closing the bank. action this kind the receiver 
enforce the double liability, the burden proof that the stock- 
holder had knowledge the failing condition the bank the 
time transferred his shares rests upon the receiver. 


Appeal from the District Court the United States for the East- 
ern District Arkansas; John Martineau, Judge. 

Suit Armstrong, receiver for the First National Bank 
Jonesboro, Ark., against McAdams and another. From decree 
dismissing the suit, plaintiff appeals. 

Affirmed. 

Ras Priest, Newport, Ark. (Ira Mack, Newport, Ark., 
the brief), for appeals. 

Arthur Adams, Jonesboro, Ark. (N. Lamb, Jonesboro, 


Ark., the brief), for appellees. 


WOODROUGH, Armstrong, receiver the First 
National Bank Jonesboro, Ark., national banking association, sued 

enforce liability for stock assessment 100 per cent. duly made 

similar decisions see Banking Law Journal Digest (Fourth 

Edition) §1368. 
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the Comptroller. USCA 64. This appeal taken from de- 
cree dismissing the suit the cost the receiver; the purpose the 
receiver being fasten the liability upon McAdams. 

The allegations the bill complaint material for present con- 
sideration are that McAdams became the owner 306 shares 
the capital stock the First National Bank Jonesboro the par 
value $25 each, and about June 1925, made purported 
sale the shares stock one Pittinger; that Pittinger 
was the time insolvent and financially irresponsible, and that 
McAdams was the time solvent; that when the transfer was made the 
bank was insolvent and that the said and 
Pittinger knew, the exercise ordinary care could should have 
known, that the bank was insolvent and failing condition, and 
that the purported transfer was made with the intent evade the 
liability imposed law upon stockholders. 

Issue having been joined answer, the court found upon trial 
the 306 shares stock the First National Bank Jonesboro was 
executed about May 1925, and upon substantial and suffi- 
cient consideration, and that McAdams the time the contract 
sale the stock was executed had knowledge notice the in- 
solvency impending failure the bank. The court’s conclusion 
law was that the evidence failed establish either the insolvency 
the First National Bank the date the transfer the stock 
question, any knowledge notice the part the appellee Mc- 
Adams impending insolvency failure the bank when the stock 
was sold. 

The only assignment error which deem necessary dis- 
cuss the effect that the findings the trial court are against the 
weight the evidence. 

appears that Mr. McAdams delivered the stock question Mr. 
Pittinger May 1925, and that consideration for the transfer 
the stock Mr. Pittinger paid Mr. McAdams $1,250 cash, gave note 
for like amount, canceled debt $1,400 then owing Mr. 
Adams Mr. Pittinger, and undertook pay assessment per 
cent. upon the stock. The bank was closed reason insolvency 
June 1926, about thirteen months afterwards. Very extensive testi- 
mony was taken upon the questions whether the bank was insolvent 
the time the stock transfer; what extent Mr. McAdams had 
knowledge the bank’s condition; the insolvency responsibility 
Mr. Pittinger; and whether there was good-faith sale mere at- 
tempt defeat statutory stockholders’ liability. 

The receiver presented very thorough analysis the condition 
the bank must have been May, 1925, the time the trans- 
fer. Studying the figures and looking back upon the records which 
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picture the condition that date, does seem now, retrospect, 
with the light accumulated through intervening years, that 
even then have been forecast without extraordinary prescience that. the 
bank would fail. The conditions were large extent that 
ultimately, the course time, developed into insolvency and receiver- 
there were frozen assets and bad, slow, and doubtful loans; heavy 
borrowings the bank and criticisms from the On. the 
other hand, many circumstances were brought out which point the 
transfer having been made good faith Mr. McAdams, without any 
notice thought impending failure the bank, and tending re- 
fute liability the part Mr. McAdams. Hodges Meriwether, 
510, Ct. 731, Ed. 1128, Ann. Cas. 419; Earle 
Carson, 188 42, Ct. 254, Ed. 373; Fowler Crouse 
(C. A.) 175 646; Vandagrift Rich Hill Bank (C. A.) 163 
823. 

appears that had accumulated his stock through four different 
purchases, the first 1918, the last 123 shares late 1924. 
named Mr. Pittinger the transfer which executed, but was his 
understanding that there were certain other men known him and 
who were ample responsibility who really intended take the stock, 
and understood they were acquiring the control the bank. Nor 
was Mr. Pittinger shown have been irresponsible the time 
bought the stock. the contrary, appears have had resources 
outside the $3,900 paid his purchase. that the whole, 
Mr. McAdams may well have believed that the transfer his stock 
would result bringing new interests and strength the bank. 
continued manifest his faith the institution depositing his own 
money there, and through his influence fund more than $6,000 
which had half interest was kept deposited the bank the 
close; over $3,000 the fund being deposited few days before the 
failure. Although the bank was being subjected examination every 
three months, the bank examiner, far from causing the operation 
the business the bank stopped, gave assurances according 
numerous witnesses that its condition was sound and good. assess- 
ment against the stockholders had been directed January, before 
the transfer question, but the assessment was only for per 
cent.; that amount being considered sufficient restore the bank’s 
capital. Mr. McAdams testified: ‘‘The closing the First National 
Bank came absolute shock; hadn’t the idea that 
was going close its 

not deem necessary elaborate the testimony taken 
the issues which have carefully examined. The burden proof was 
upon the receiver, and are satisfied that the findings the trial 
court were not against the weight the evidence and the conclusion 
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and judgment are right. National Refining Co. Pennsylvania Pe- 
troleum Co. (C. A.) F.(2d) 914, 919; Conqueror Trust Co. 
Co. (C. A.) F.(2d) 833; Bachman (C. A.) 
580; Woods-Faulkner Co. Michelson (C. A.) 
569; Chicago Bank Carter (C. A.) F.(2d) 
986; Karn Andresen (C. A.) 427; Hodges Meri- 
wether (C. A.) F.(2d) 29, 52. 

would seem from the record that the case was tried suit 
equity though has been held that suit the receiver na- 
tional bank recover the whole 100 per cent. stock assessment 
from stockholder must law. Aufdenkamp L’Herrison (C. 
A.) F.(2d) 344; Jeffreys O’Neal (C. A.) F.(2d) 284; 
Casey Galli, 673, Ed. 168; Germania National Bank 
Case, 628, Ed. 448; Kennedy Gibson, Wall. 498, 
Ed. 476; United States Knox, 102 422 Ed. 216; 
Hale Allinson, 188 56, Ct. 244, Ed. 380. But 
the parties appear have acquiesced consented, question the 
federal jurisdiction being involved, and have examined and 
passed upon the evidence and approved the judgment, express 
opinion the form the triai procedure. Twist Prairie Oil 
Gas Co., 274 684, Ct. 755, Ed. 1297. 

Affirmed. 


UNAUTHORIZED PLEDGE SECURITIES 
PRESIDENT BANK 


Butler Harriman National Bank Trust Company, United States 
Circuit Court Appeals, Fed. Rep. (2d) 279 


Where securities, delivered bank for safe-keeping, are 
pledged with the bank its president security for debt owing 
the bank from the president’s wife, and this done without 
the knowledge consent the owner the securities, the owner 
will entitled the return the securities upon the failure the 
bank. 


Appeal from the District Court the United States for the Eastern 
District New York. 

Suit equity Nicholas Murray Butler against the Harriman 
National Bank Trust Company the City New York and the 
conservator and receiver thereof recover possession negotiable 
securities and enjoin defendants from disposing them pendente lite. 
From decree directing delivery the securities plaintiff, defend- 
ants appeal. Affirmed. 
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O’Brien, Boardman, Conboy, Memhard Early, New York City 
(John Vance Hewitt and Milton Newman, both New York City, 
counsel), appellants. 

Chrystie, New York City (T. Ludlow Chrystie, 
York City, counsel) for appellee. 


SWAN, this suit, removed from the Supreme Court 
Suffolk county, Y., the plaintiff sought recovery certain securities 
which alleged had delivered the Harriman National Bank 
Trust Company the City New York for safe-keeping for his ac- 
count. Henry Cooper, appointed conservator the bank pur- 
suant the Bank Conservation Act March 1933 (Stat. 73d Cong., 
Ist Sess., [12 USCA 201-211]), was joined defendant, and 
subsequent amendment Frederick Goess, receiver the bank, 
was also joined. The defendants admitted receipt the bank the 
securities controversy, but alleged that the plaintiff, Dr. Butler, had 
agreed with Harriman that the latter might use them and that 
Harriman had hypothecated them with the bank secure indebted- 
ness Mrs. Harriman it. After lengthy hearing the trial judge 
made finding that Dr. Butler never gave the bank, prior consent 
subsequent ratification otherwise, any authority deal with his 
securities any manner other than make sales and purchases and 
hold the securities received and purchased safe-keeping for his 
account and subject his instructions. this finding sustainable, 
the decree for the plaintiff concededly correct; but the defendants 
contend that the record not support it. 

December, 1931, Dr. Butler was notified the firm stock- 
brokers with whom had long done business that his account was 
the extent $15,000, and that certain his 
bonds might the near future become unacceptable collateral. 
his friend, Mr. Harriman, then president the de- 
fendant bank, for advice the wisdom selling some the secu- 
rities. Mr. Harriman advised him close his account with the brokers 
and bring the bank. The bank loaned Dr. Butler $126,000 his 
unsecured note dated January 1932, and out this loan paid 
the brokers, January Dr. Butler’s indebtedness them 
$125,526.50, receiving exchange his securities which then had 
market value $217,320. The following day the trust department 
the bank sent Dr. Butler list the securities had received ‘‘for 
account of—Sundry Account—Nicholas Two days later 
the securities were transferred from the trust department the loan 
department the bank without notice Dr. Butler. This was done 
upon the order Mr. Harriman who January 14th pledged them 
security for new loan the bank his wife for $150,000. Mrs. 
Harriman was also indebted the bank some $83,000 upon prior 
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loan, and for this loan too the bank claims the right hold Dr. 
Butler’s securities collateral. 

admitted that Dr. Butler gave written authority for such 
use his securities, but argued that this understanding with Mr. 
Harriman evidenced the latter’s letter January 1932, which 
headed ‘‘strictly confidential’’ and reads follows: 


Dr. Butler: 


your note $126,000 dated January 1932, for six 
months, hereby guarantee said loan the principal payment. 

further acknowledge receipt certain securities, indicated 
the attached schedule, which have borrowed temporarily. The in- 
terest and dividends received from these securities will, course, 


yours, and credited received your account with and 
notices sent you. 


sincerely appreciate your action the above matter. 
very sincerely, 
Harriman.”’ 

Dr. Butler testified that received this letter January 11th 
12th, that his prior conversations with Mr. Harriman there had been 
mention borrowing his securities, and that upon receipt this 
letter immediately called Mr. Harriman and protested vehemently 
against any borrowing them, stating that relied upon them take 
care his loan from the bank and under circumstances could 
part with them. Mr. Harriman, says, treated the matter lightly, 
told him not worry about it, and said, ‘‘Give this concern, trust 
the Bank absolutely, and they will take care you and you need not 
worry; they are here whenever you want them, and the income will 
paid With this assurance Dr. Butler was The in- 
collected was credited his checking account the bank. 
During the months January, February, and March, 1932, gave 
the bank instructions sell certain the securities and buy others. 
These orders were executed with corresponding credits and debits 
his checking account, and the bank sent him notifications customary 
form sales purchases ‘‘for his account.’’ Not until July 27, 
1932, did learn from Mr. Austin, vice president the bank, that 
Mr. Harriman had borrowed the securities, and not until the bank’s 
letter August 11th did know that they had been pledged for 
loan the bank Mrs. Harriman. Dr. Butler says that thereafter 
constantly protested Austin and urged him take action ob- 
tain the restoration his securities, although his first written protest 
was his letter December 22, 1932, after had consulted his at- 
torneys. The District Court’s oral opinion states that gave full 
eredence Dr. Butler’s testimony. 

Again the conclusion that Dr. Butler did not give Mr. Harriman 
prior authority use his securities nor ratify the unauthorized pledge 
them, the appellants urge several considerations: 
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(1) Although the record discloses that Dr. Butler habitually con- 
firmed letter his conversations with Austin and with Harriman, 
wrote nothing negative the statement about borrowing contained 
Harriman’s letter January 1932, but was content rest upon 
his oral protest. 

(2) June 1932, Austin notified Dr. Butler that $4,000 New 
York City 6’s (purchased with proceeds sale some the original 
securities) ‘‘were held the Loan department, while the balance 
$50,000 are held free the Trust department for your account.’’ The 
$50,000 had been purchased with new money supplied Dr. Butler. 
Thus was put notice that the securities substituted purchase 
for those originally brought over from the stockholders were held the 
bank its ‘‘Loan explains this division his secu- 
rities saying that the original securities and substitutes therefor 
were with the bank ‘‘my loan.’’ This inconsistent with the form 
the unsecured note had given the bank, but must remembered 
that Dr. Butler not lawyer. testified that understood that 
his securities were pledged the bank they had been the brokers. 

(3) July 27, 1932, Dr. Butler wrote Austin requesting him 
arrange that ‘‘my securities which have been loaned our friend 
the bank Dr. Butler’s securities Mr. Harriman, the tone the 
letter surprisingly calm. 

(4) August 18, 1932, after interview with Mr. Harriman, 
Dr. Butler wrote: ‘‘It was great pleasure have talk with you 
yesterday, and was greatly cheered consequence. shall drop 
again before What was said the conference not evi- 
dence, but the friendly tone the letter seems quite remarkable when 
one considers that the writer addressing the man whom charges 
with hypothecating without authority more than $200,000 the writ- 
er’s securities. 

(5) connection with each renewal note the bank, Dr. Butler 
insisted upon obtaining new ‘‘guaranty’’ Harriman, each which 
referred date the original Harriman letter January 1932. 
When forwarding the first renewal note dated May Dr. Butler wrote 
Austin April 18, 1932: take it, wish bring Mr. 
Harriman’s letter, the arrangement now making will require letter 
with date and amount changed.’’ Harriman had authority 
borrow the securities, there was consideration support his ‘‘guar- 
Dr. Butler testified that understood Harriman have 
given merely out the goodness his heart. 

The foregoing matters record militate with some force against the 
finding the trial court. the other hand, does not seem prob- 

that Dr. Butler would consent let Harriman pledge his secu- 
rities for any purpose whatever and any amount. was 


1000 THE BANKING LAW JOURNAL 
such straits impel him enter into such arrangement. 
January 1932, had enough cash banks, without selling any 
his securities, reduce his brokers’ loan about $50,000, against 
which would stand his securities market value more than $200,- 
000. There every reason believe Dr. Butler’s testimony that until 
received Mr. Harriman’s letter January 1932, did not ex- 
pect guaranty from Harriman and the idea loaning him the secu- 
rities had never been suggested. The fact that Dr. Butler never agreed 
writing any such use his securities Harriman made them 
not without significance. Harriman, though reputed rich, was really 
the verge financial failure, and very probably evolved the idea 
writing his letter January 8th, containing the so-called guaranty, 
order that might establish basis for adding that had ‘‘tem- 
porarily borrowed’’ Dr. Butler’s securities. The legal significance 
the guaranty perhaps somewhat doubtful, but certainly was not 
intended that Harriman should bear the ultimate burden paying 
the bank’s loan Dr. Butler. The latter testified: ‘‘Mr. Harriman 
told the note coud renewed often and long pleased, and 
until prices improved, when could pay from the profit these 
This arrangement Dr. Butler probably thought was em- 
bodied the words the guaranty; that is, the bank should insist 
payment before Dr. Butler was ready sell his securities, then 
Harriman was pay the principal the loan, and Dr. Butler’s obliga- 
tion him would stand upon similar terms. With this meaning as- 
the guaranty, was natural for Dr. Butler ask for re- 
execution each time the bank loan was renewed; borrowing 
the securities Harriman, which Dr. Butler had refused his con- 
sent, might well unrelated his mind continuing this arrange- 
ment. 

his interview with Harriman immediately following receipt 
the letter January 8th, Dr. Butler told him that was depending 
the securities ‘‘to take care loan from the Harriman Bank, 
and that under circumstances could part with them,’’ and was 
told trust the bank completely and that the securities would there 
whenever should want them. Perhaps was reassured too easily 
Harriman’s honeyed words, but cannot doubt that was given 
the impression that his securities could used only protect the 
bank its Harriman his guaranty. true that 
Austin’s letter June 6th was advised that substitutes for his 
original securities were held the ‘‘Loan department.’’ But his ex- 
planation that this was because his own loan not incredible 
view for layman entertain. true also that may seem some- 
what strange that man careful Dr. Butler put business mat- 
ters writing did not send written repudiation Harriman’s sug- 
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gestion that the securities had been temporarily borrowed him. 
However, Harriman was trusted friend, the interview with him had 
lulled Dr. Butler’s fears, and such letter may have seemed un- 
necessary formality. Moreover, must remembered that the bank 
had taken the securities into its trust department for safe-keeping for 
his and the burden getting them out that account 
and showing them lawfully pledged for Mrs. Harriman’s debt. Ac- 
cepting true Dr. Butler’s testimony, did the trial judge, gave 
Harriman actual authority pledge his securities, and clothed 
him with apparent authority reliance which the bank acted. 
The letter January 1932, was written to, and not by, Dr. Butler 
and even this letter had not been seen any official other than Harri- 
man when the pledge was made. Harriman’s subordinates relied solely 
his orders. this record cannot say that the finding the 
trial judge the effect that Dr. Butler gave authority prior 
consent the hypothecation his securities was erroneous. 

Accepting the premise that the pledge was originally unauthorized, 
can reverse the decree only Dr. Butler ratified acquiesced 
the pledge after learning it. Not until the end July, 1932, did 
learn it. testified that each week thereafter made vigorous 
protests Austin urging him restore the securities the safe- 
keeping account, and that Austin told him they ought not have been 
pledged and assured him would try secure their release. 
denial this testimony came from Austin. was ratifica- 
tion acqiescence silence, since Dr. Butler was constantly pro- 
testing. Austin was official whom was appropriate for Dr. 
Butler complain even though Mr. Cooper was then president the 
bank. While true that the letters referring ‘‘the loan our 
friend’’ and the letter August 18th Mr. Harriman are scarcely 
the tone one would expect, ought not impute ratification be- 
cause Dr. Butler preferred use persuasion and tact (involving some 
consideration for Harriman) rather than denunciations and formal 
demands. was pressing for the return his securities the way 
thought most likely Extension the bank loan 
November and the renewal Harriman’s guaranty are not conclusive 
ratification view the constant protests Austin and Dr. 
understanding the guaranty independent any borrow- 
ing his securities Harriman. Indeed, renewal the guaranty 
was matter which the bank had interest and quite independent 
its own extension the loan. None the authorities relied upon 
the appellants close enough the facts bar require discus- 
sion. 

Accordingly, the District Judge’s finding the subject ratifica- 
tion must likewise sustained, and the decree must affirmed. 
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JOINT SAVINGS ACCOUNT 


Holmes’ Estate, New York Surrogate’s Court, 273 Supp. 
267 


Where woman deposits money savings account, payable 
herself her nephew the survivor upon the death either, 
the nephew will entitled the deposit upon the death the 
depositor under section 249 the New York Banking Law, the 
absence fraud undue influence. 


Proceeding involving joint deposit the matter the estate 
Margaret Holmes, also known Maggie Holmes Maggie 
Holmes, deceased. 

Decree accordance with opinion. 

Oliver Mosser, Brooklyn, for petitioner. 
John Greene, Sayville, for administrator. 


PELLETREAU, Surrogate—The decedent, Maggie Holmes, her 
lifetime had interest account her own name the Union Savings 
Bank Patchogue and the Oystermen’s National Bank Say- 
ville. She was advanced years and feeble. She was unmarried, 
and 1933, upon authorization writing subscribed her, each 
said banks, compliance with her request, issued signature cards 
making the account payable said Maggie Holmes, Benjamin 
Holmes, Jr., her nephew, payable either the survivor. The said 
Benjamin Holmes, Jr., was nephew the decedent, had taken care 
his aunt’s affairs, and looked after her generally for number 
years. 

The latter part section 249 the Banking Law reads follows: 
making the deposit such form shall, the absence fraud 
undue influence, conclusive evidence, any action proceed- 
ing which either such savings bank the surviving depositor 
party, the intention both depositors vest title such deposit 
and the additions thereto such 

While the decedent was advanced years and feeble, believe she 
knew what she was doing when she authorized the transfer and that 
fraud was practiced upon her. follows, therefore, that the two ac- 
counts the death the decedent vested the survivor. The 
were joint. The effect the above provision the Banking Law 
passed upon Moskowitz Marrow, 251 380, 400, 167 
506, 513, 870, where the court held: what the true 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §417. 
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agreement was, the door controversy was open during the joint lives 
the depositors. was closed upon the death 
deposits then subsisting, the presumption becomes conclusive the 
title the survivor. 

That rule was followed this department the case Newhouse 
Harrinck, 227 App. Div. 392, 484, and was clearly and 
recently applied Matter Levinsky’s Estate, 145 Mise. 260 
151. 

opinion upon the death Maggie Holmes the 
each said joint accounts became the property Benjamin Holmes, 
Jr. Decree accordingly. 


ACCOMMODATION INDORSER RELEASED 
FROM LIABILITY 


Paskett’s Estate, New York Surrogate’s Court, 273 
Supp. 


accommodation indorser note will released from lia- 
bility where, after the dishonor the note, the holder takes new 
note without the knowledge consent the indorser. 


Proceedings for the judicial settlement the account George 
McCauslan, executor Adeline Paskett, deceased, which 
the Mount Vernon Trust Company filed objections based the re- 
jection its claim. 

Claim and objections ordered dismissed. 

Lawrence French, New York City, for executor. 

William Sommer, Mt. Vernon, for James Packett. 
Joseph Van Tassel, Mt. Vernon, for Mt. Vernon Trust Co. 


HENDERSON, Surrogate.—The only objection the executor’s ac- 
count was filed the Mount Vernon Trust Company because the 
executor had rejected its claim for $1,401.31 and interest upon past- 
due note indorsed the decedent. 

January 30, 1931, the decedent indorsed for accommodation 
negotiable promissory note made Sarah Updike payable the 
order the claimant. was not negotiated, and still held the 
claimant. was dishonored nonpayment maturity, and notice 
such dishonor was duly given the decedent. Thereafter the payee 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §53. 
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holder took new negotiable promissory note from the maker without 
the knowledge consent the decedent and without expressly re- 
serving its right recourse against the decedent. The claimant’s wit- 
ness, assistant secretary and assistant treasurer the bank, testified 
that the old note ‘‘was renewal note,’’ and ‘‘was not paid and 
was protested and held past due for short while’’; that the claimant 
retained the old note indorsed the decedent collateral security 
for the new note; that the claimant has not demanded payment the 
old note; that action whatever was started the bank against the 
decedent the maker for the collection the old note prior the 
former’s death. There contradiction the testimony Mr. Bath, 
also the claimant, that after the maturity the old note and 
the request the decedent went the claimant find out what 
happened the note she had signed for Mrs. Updike, and was then 
told the claimant’s note teller that ‘‘there was new note had been 
made which consolidated all Mrs. Updike’s notes the Bank into 
one new 

find that the maker’s time pay the original debt was extended, 
and the holder’s right enforce the old note was postponed 
agreement binding upon the payee-holder without expressly reserving 
the latter’s right recourse against the decedent-indorser and without 
the assent such indorser. therefore hold that the decedent was 
thereby discharged from her liability indorser the old note. Nego- 
tiable Instruments Law, 201, subd. National Park Bank New 
96, 99, Am. Dee. 777. 

The claim and the objections the Mount Vernon Trust Company 
are dismissed upon the merits. Settle decree accordingly. 


Est 
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